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This paper discusses the law on two issues regarding marine insurance coverage that underwriters, operating companies, and insurance brokers may encounter.  The first issue involves coverage afforded “additional assureds” on marine policies.  The second issue involves the “drop down” obligations of excess insurers when a gap in coverage is caused by the insolvency of a primary insurer.
Additional Assureds
In marine insurance, “additional insured” endorsements are common.  They are useful whenever independent parties join by contract in a common endeavor, such as tug and towage, shipping containerized cargo, marine oil and gas operations, fleeting, and vessel repair or cleaning.  Typically, parties enter into a contract for the common endeavor and agree that one party will benefit from an “additional insured” endorsement, making it an “additional assured,” on an insurance policy issued to the other party.  See e.g., Trans. Ocean Container v. Yorkshire Ins. Co., “C” Account, 81 F. Supp.2d 1340 (S.D.Fla.1999).  “Additional insured” endorsements generally can be obtained for a low premium, thereby avoiding the need for double insurance.
The controlling principle is that “additional insured” endorsements are governed by the language of the insurance policy.  Id. at 1344.  The scope of liability of the underwriter will be restricted to incidents arising out of the common endeavor of the parties.  See e.g.,  Saavedra v. Murphy Oil U.S.A. Inc., 930 F.2d 1104 (5th Cir1991); Maryland Cas. V. Chicago & North Western Transp. Co., 466 N.E.2d 1091 (1st Dist.1984).  However, an “additional insured” has the advantage of all rights afforded to the named insured under the policy; the “additional insured” is not a “loss payee” who simply is designated to receive payments.  Trans. Ocean Container, 81 F.Supp.2d at 1344.  When a casualty occurs, litigation ensues, and the positions of the parties to the contract differ, one party may seek indemnification and/or contribution from another.  However, if such a cause of action is in essence a subrogation action by the insurance company, it may be barred by the insurance contract.

When a party has waived subrogation, it may not recover against an assured.  Dow Chemical Co. v. M/V Roberta Tabor, 815 F.2d 1037, 1044-1045 (5th Cir. 1987); Marathon Oil Co. v. Mid-Cont. Underwriters, 786 F.2d 1301, 1302 (5th Cir. 1986); AGIP Petro. Co., Inc. v. Gulf Island Fabrication, Inc., 920 F. Supp. 1318, 1326 (S.D. Tex. 1996).  More specifically, “when underwriters issue a policy covering an additional assured and waiving ‘all subrogation’ rights against it, they cannot recoup from the additional assured any portion of the sums they have paid to settle a risk covered by the policy.”  Marathon, 786 F.2d at 1302.  This is particularly true when the policy specifically waives subrogation against the additional assured.  See e.g.,  Tidewater Equip. Co. v. Reliance Ins. Co., 650 F.2d 503 (4th Cir. 1981); Continental Oil Co. v. Bonanza Corp., 511 F. Supp. 62 (S.D. Tex. 1980); Wiley v. Offshore Painting Contr., Inc., 711 F.2d 602 (5th Cir.), on rehearing, 716 F.2d 256 (5th Cir. 1983).
A subrogation action is one in which one party seeks to “step into the shoes” of another so as to assert a “claim of right.”  Hartford Acc. & Indem. Co. v. First Nat. Bank & Trust Co., 287 F.2d 69, 73 (10th Cir. 1961).  “Subrogation is an equitable doctrine that allows a person or entity which pays the loss or satisfies the claim of another under a legally cognizable obligation or interest to step into the shoes of the other person and assert that person's rights.”  Corley v. Wichita Elec. Co., Inc., 163 F.R.D. 12 (D. Kan. 1995).  While an insurer may bring subrogation claims in the name of its insureds (Dudley v. Smith, 504 F.2d 979, 983 (5th Cir. 1974)), the insurer is always bound by the terms of its own policy.   McAlister v. Sentry Ins. Co., 958 F.2d 550, 554 (3d Cir. 1992).  See also,  Secura Ins. Co. v. Saunders, 227 F.3d 1077, 1081 (8th Cir. 2000) (insured bound by terms of policy).  Gerrish Corp. v. Universal Underwriters Ins. Co., 947 F.2d 1023, 1028 (2d Cir. 1991) (“a basic tenet of insurance law is that once an insurance contract is accepted by both parties, the parties are bound by it”).

Commonly, a party who has made another party an additional assured on the first party’s insurance policy argues that the insurance coverage granted an additional assured is limited by the underlying contract.  Under maritime law, contractual relations between named and additional insureds that are not specifically included in a marine insurance policy have no bearing on the scope of coverage and the rights of additional insureds under the policy.  Saavedra v. Murphy Oil U.S.A., Inc., 930 F.2d 1104, 1110 (5th Cir. 1991) (reversing district court for its dismissal of third-party complaint of additional assured for indemnity and holding error to look beyond insurance policy in determining coverage); Willamette-Western Corp. v. Columbia Pac. Towing Co., 466 F.2d 1390, 1393 (9th Cir. 1972) (“[w]hen the inquiry is confined to the contract, it becomes clear that it was impermissible for W-W to sue for subrogation”). 
A review of cases where these issues have been addressed help to illustrate the principles discussed above.  In Saavedra v. Murphy Oil U.S.A., Inc., 930 F.2d 1104, 1106 (5th Cir. 1991),  an employee of contractor Saavedra who was injured while working for Murphy Oil brought action against the oil company in Louisiana state court.  Murphy Oil removed the case and filed a third-party demand against Saavedra and its liability insurer.  The Fifth Circuit held that, under the terms of the liability policy issued to contractor, Murphy Oil, for whom contractor's employee was working when he was injured, was an additional insured and was entitled to both coverage and defense in the employee's personal injury suit.  Id. at  1110.  Murphy Oil was an additional insured under policy because its written contract obligated Saavedra to designate it as such an insured and the policy provided that “additional insureds are covered under this policy as required by written contract, but only with respect to operations performed by or for” Saavedra.  Id.  The plain policy language did not support insurer's argument that its coverage of Murphy Oil was limited to the indemnity obligation contractor assumed in its contract.  Id.
Dow Chemical Co. v. M/V Roberta Tabor, 815 F.2d 1037 (5th Cir. 1987), involved the collision of two tugs, one owned by ARTCO, the other by Chotin.  At the time of the collision, the Chotin tug and the barges in its tow had been chartered to Dow.  Id. at 1039.  Under the terms of the charter agreement and towing contract for the barges, Dow was required to obtain hull insurance for the barges, naming Chotin as an additional insured under the policy and waiving subrogation against Chotin. Id. at 1040.  After the collision, Dow sued both ARTCO and Chotin for the physical damage to the barges and for the loss of their use.  Id.  Dow argued that the insurance coverage it was obligated to provide Chotin only applied to liability arising from the fault of the covered vessels, the barges. Id. at 1043.  Since its suit against Chotin alleged negligence in the operation of the tug, Dow argued that the waiver of subrogation clause did not apply.  Id.  Rejecting that argument, the Fifth Circuit held that once subrogation as to an assured is waived, the assured cannot thereafter become a target for recovery of sums paid to the injured party or of expenses incurred in the litigation.  Id. at 1044-45.
In the Marathon case, Marathon chartered a vessel from B & C Boat Rentals under an agreement requiring B & C to provide protection and indemnity insurance naming Marathon as an additional assured with waiver of subrogation.  786 F.2d at 1303.  A seaman on board the vessel was injured due to the negligence of a crane operator employed by Marathon aboard a fixed work platform owned by Marathon.  Id.  Unknown to Marathon, the protection and indemnity insurer settled with the seaman for $60,000 with a secret side agreement that the seaman would pay the insurer the first $30,000 he might receive from Marathon.  Id.  The district court held that these tactics were permissible.  Id.  On appeal, the Fifth Circuit reversed and entered judgment in favor of Marathon, stating that “[b]ecause they had waived ‘all subrogation,’ [the insurance company] could not have sued in their own name to recover from Marathon any part of the $60,000 they paid [the seaman], even on the theory that Marathon, in its uninsured capacity as platform owner, was contributorily liable as a joint tortfeasor.”  Id. at 1304.

Similarly, in Wiley v. Offshore Painting Contractors, Inc., 711 F.2d 602 (5th Cir. 1983), on rehearing, 716 F.2d 256 (5th Cir. 1983), Offshore Painting obtained an insurance policy on the M/V Sandra P, naming Chevron as an additional assured with a waiver of  subrogation. 711 F.2d at 606.  The Sandra P was destroyed through Chevron's negligence in the construction and operation of an offshore platform. Id.  The insurer paid $160,000 to Offshore Painting for the loss of the vessel, and later sought and obtained a judgment against Chevron for that amount on the theory that the provisions in the insurance policies naming Chevron as an additional assured and waiving subrogation did not apply to Chevron's own acts of negligence as a platform owner, but only to its acts as the operator of the vessels named in the policies.  Id.  On appeal, the Fifth Circuit concluded that the district court was incorrect in awarding the insurance company indemnification from Chevron for the $160,000 it had paid Offshore Painting for the loss of the SANDRA P, as a waiver of subrogation clause pertains to all claims against an additional insured, including claims based on the additional insured’s own negligence.  716 F.2d at 257.

Similar results are found in a variety of other jurisdictions.  See e.g.,  Phoenix Assur. Co., 936 F. Supp. at 537 (S.D. Ill. 1996) (insurance policy is a contract between insurer and insured); Barber v. Chatham, 939 F. Supp. 782 (D. Haw. 1996) (same), Metropolitan Life Ins. Co. v. Glisson, 295 F.3d 1192, 1192 (11th Cir. 2002) (insured bound by terms of policy); Secura Ins. Co. v. Saunders, 227 F.3d 1077, 1081 (8th Cir. 2000) (same).

Coverage Gaps and “Drop Down” Coverage
Excess insurance provisions provide insurance coverage over and above the limits of the assureds' enumerated primary insurance policies, and only respond when the limits of the primary policies have been exhausted. See Raymond P. Hayden & Sanford E. Balick, Marine Insurance: Varieties, Combinations and Coverages, 66 Tul. L. Rev. 311, 353 (1991).  The “drop down” provisions of the policy fill in gaps in coverage left by the primary insurances.  See id. at 361.  “Drop down” coverage within the meaning of an excess policy requires the excess insurer to indemnify the insured for losses which otherwise would be covered by the underlying primary insurer but for the primary insurer's lack of payment, typically due to the primary insurer's insolvency. Hartford Acc. & Indem. Co. v. Chicago Housing Auth., 12 F.3d 92, 95 (7th Cir. 1993).  “Drop-down” coverage exists when an insurance carrier of a higher level of coverage is obligated to provide coverage that the carrier of the underlying level of insurance coverage has agreed to provide.  Louisiana Ins. Guaranty v. Interstate Fire, 630 So.2d 759, 760 (La. 1994).

In determining whether an umbrella policy provides drop-down insurance coverage, the language of the umbrella policy controls.  If the excess or umbrella policy provides coverage in excess of “the amount recoverable under the underlying insurance,” the policy will drop down to fill coverage gaps when the insured cannot collect from the primary insurer.  Ins. Co. of North America v. West of England Shipowners Mut., 890 F.Supp. 1292, 1294 (E.D.La. 1995)  On the other hand, policies that provide coverage for claims in “excess of the limits of the policies ‘covered’ in the schedules attached to the policy,” do not provide drop-down coverage.  Id.  The Fifth Circuit, in Mission Nat’l, stated there that “when an excess insurer uses the term ‘covered’ and ‘not covered,’ it is agreeing to drop down only in the event that the terms of the underlying policy do not provide coverage for the occurrence or occurrences in question.”  Mission Nat'l Ins. Co. v. Duke Transp. Co., 792 F.2d 550, 552 (5th Cir. 1986) (emphasis added).  It would “certainly be contrary to an excess insurer's reasonable expectations to hold it liable as a primary carrier when the primary insurance on which it relied as providing coverage of a certain amount on certain types of risks is claimed after the fact to be nonexistent.”  Sifers v. General Marine Catering Co., 892 F.2d 386, 400 (5th Cir. 1990).
Although federal maritime law generally controls the interpretation of marine insurance contracts, the law of the state where the contract was issued and delivered is applied if there is no federal law governing the question presented.  Wilburn Boat Co. v. Fireman's Fund Ins. Co., 348 U.S. 310, 321 (1955); Randall v. Chevron U.S.A., Inc., 13 F.3d 888, 894 (5th Cir.1994).  There is no controlling federal precedent regarding the interpretation of umbrella liability/excess coverage policies; therefore, the law of the State where the policies were issued and delivered governs the interpretation of such policies.  Ins. Co. of North America, 890 F.Supp. at 1294.
In making decisions regarding coverage questions courts will read the insurance policy as a whole and construe it “according to its plain meaning.” See USX Corp. v. Adriatic Ins. Co., 2000 WL 636912 at *10 (W.D.Pa. Mar.22, 2000); Prudential Lines Inc. v. Am. Steamship Owners Mutual Protection and Indemnity Assoc., Inc., 158 F.3d 65, 77 (2d Cir. 1998) (discussing New York law).  If the policy is unambiguous it will be interpreted solely by reference to the policy terms. See USX Corp., 2000 WL 636912 at *9; Prudential Lines, 158 F.3d at 77.  If the policy contains ambiguous clauses, extrinsic evidence of the parties' intent may be admitted to clarify these provisions.  See Prudential Lines, 158 F.3d at 77.  A provision is ambiguous if it is susceptible to two reasonable interpretations.  See USX Corp., 2000 WL 636912 at *9; Prudential Lines, 158 F.3d at 77. 
The following cases show ways in which various courts have dealt with “drop down” coverage issues.  In Sifers v. General Marine Catering Co., 892 F.2d 386, 388 (5th Cir. 1990), a company whose insurer became insolvent settled its employee's claim for work-related maritime injuries and sought reimbursement from Louisiana Insurance Guaranty Association (LIGA).  The Fifth Circuit, applying Louisiana law, held that the language of the excess insurance policy created drop down coverage providing primary insurance coverage as result of primary insurer's insolvency, notwithstanding provisions speaking to “scheduled underlying insurance” and “applicable underlying insurance.”  Id. at 400.  The Court found that the controlling provision established excess insurer's liability limit as excess of “amount recoverable” from underlying insurance.  Id.
In Reliance Ins. Co. v. Keystone Shipping Co., 102 F.Supp.2d 181, 183 (S.D.NY.2000), insurers sought a judgment declaring that they were not required under the provisions of a marine multi-liability excess insurance policy to indemnify assureds for costs they incurred during the arbitration and settlement of a claim brought by a charterer seeking costs for a damaged ship the assureds sold to a charterer under a buy-out provision of a charter agreement.  The Court applied Pennsylvania and New York law and found that the damage was caused by normal wear and tear, and  not covered under the marine multi-liability excess insurance policy.  Id. at 195-96.  The question before the Court turned on the reasonable expectations of the assureds as to the meaning of the term “occurrence.”  Id.  The court examined the policy and applied precedent, ultimately finding that the standard use of the word “occurrence” in such a policy with drop down coverage referred to damage the assureds inflicted on a third party, and the parties did not alter the definition of “occurrence” in their negotiations to cover first party property damage, nor did they contract to cover liabilities arising out of the charter agreement.  Id.  
In Archer-Daniels-Midland Co. v. Phoenix Assur. Co. of New York, 975 F.Supp. 1129 (S.D.Ill.1997), the insured sued its insurers under “difference in conditions” (DIC) policies, seeking coverage for increases in its transportation and raw material costs following substantial flooding along the Mississippi River.  The Court applied Illinois law and found that the insured’s “difference in conditions” (DIC) policies did not provide “sue and labor” coverage for costs of protecting the insured's grain barges while stalled on a flooded river, where the coverage extended only to “property insured.”  The Court found that only property at scheduled locations met the policies' definition of that term, and the barges were not at scheduled locations.  Id.
These cases illustrate that courts will use a variety of analytical tools to interpret excess insurance policies and decide whether they provide “drop down” coverage.  However, it is clear that the policy language controls the question.
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