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I.
Introduction
Barge fleeters are companies that take custody of customer barges which are not in transit for a fee.  The barges are moored in “fleets” or parking areas.  In “bank fleets,” the barges are secured to mooring apparatus on the river bank, often wires secured to blocks of concrete or “deadmen” buried in the bank.  In “anchor fleets,” barges are tied to mooring apparatus on the river bottom.  Fleeters typically operate tugboats that shift barges in and out of their fleets, assemble barges into groups or “tows” that are pushed up or down the river system, and shift barges to and from docks for loading and unloading.  Many fleeters also provide barge cleaning and topside repair services to barges in their fleets.
As a general rule, construction and operation of barge fleets on the navigable waters of the United States requires permits issued by the U.S. Army Corps of Engineers.  33 U.S.C. § 403, et seq. (West 2002); 33 C.F.R. § 209.200, et seq. (West  2002).  Permits specify the location of barge fleets, the nature of the mooring apparatus used, the permissible length and width of fleets, and include other general and special conditions.  33 C.F.R. § 322.3 (West  2002).
Not surprisingly, issues arise regarding the legal duties and potential liabilities of barge fleeters and others involved in barge fleeting operations, such as barge owners, outside tugs that enter fleets, and third parties who board fleeted barges.  This paper addresses a number of those issues.
II.
Does a fleeter have an obligation to inspect the physical condition of a barge upon arrival?

A.
Barge Owner’s Duty to Provide Seaworthy Barge.

When a tug moors an unmanned barge or barges and those barges drift away from their moorings within a short time, there is a presumption of fault against the mooring vessel to show that it exercised due care.  Lower River Ship Serv., Inc. v. Casteel, Inc., 1991 WL 13867, *4 (E.D. La. - Jan. 30, 1991); Pasco Marketing, Inc. v. Taylor Towing Serv., 554 F.2d 808, 811 (8th Cir. 1977).  In addition, a barge owner has a “continuing and nondelegable duty” to deliver a seaworthy barge to a fleeter.  Conagra, Inc. v. Weber Marine, Inc., 2000 WL 943198, *4 (E.D. La. – July 2000) (quoting Eagle Marine Indus., Inc. v. Valley Line Co., 541 F. Supp. 297, 301 (E.D. Mo. 1982).  A barge may be deemed unseaworthy if a line-attaching fixture on it has a non-apparent defect which renders the fixture incapable of bearing reasonably anticipated stresses.  Stated differently, a fleeter is entitled to assume that a fixture on a barge delivered into its custody can withstand reasonable stresses.  
These principles were discussed in the Weber Marine case.  In that case, Conagra’s PV 5989 barge was delivered to Weber Marine, a fleet operator, during high water.  Weber inserted the barge into a group of barges and moored the group to the Mississippi River bank with a wire rope, or “shorewire,” attached to a deck fitting on the PV 5989 barge.  Subsequently, a Weber fleet boat repositioned the shorewire on the center bow kevel of the PV 5989.  Approximately 45 minutes later, the kevel failed. The issue at trial was whether the resulting breakaway and damages were caused by the negligence of the fleeter, by a defect in the barge, or a combination of both.  
In analyzing the liability of the respective parties, the court noted the duty of a barge owner to supply a seaworthy barge.  The court found that the PV 5989 had a latent defect in the kevel in that it was improperly and weakly welded at one point, which eventually caused it to fail.  The court found that Conagra had breached its duty to provide a seaworthy barge.  At the same time, the court found Weber Marine partially to blame due to its failure to comply with a Coast Guard regulation which required a harbor tug to always remain within 500 yards of the barges in fleets.  In the end, the court held Conagra to be 70% at fault and Weber to be 30% at fault.
In Eagle Marine, the court was asked to determine liability following a barge breakaway in the St. Louis harbor.  The court found that the barge that originally broke free – the Jackie-21 – had a latent defect which was not apparent at the time the barge was delivered for fleeting.  Because of that defect, the Barge owner breached its “continuing and nondelegable duty” to deliver a seaworthy barge and that this was a contributing cause of the casualty.  The court also found the fleeter liable for the method in which two of the fleeter’s harbor tugs had shifted barges – including the Jackie-21 – shortly before the breakaway.
As these cases demonstrate, the liability of a fleet operator for the escape of a barge and resulting damages may be negated or reduced if the escape is caused by a hidden defect in the barge itself.
B.
Fleeter’s Duty to Check Barges at Time of Receipt.

The towing company’s responsibility for its tow ceases upon the proper mooring of the tow at the final destination of the tow pursuant to the towage agreement.  Lancaster v. Ohio River Co., 446 F. Supp. 199, 202-203 (N.D. Ill. 1978).  A fleeter is thereafter responsible for the care of barges in its custody and that includes a duty to ensure that the barges are adequately moored.  Conagra, Inc. v. Weber Marine, Inc., 2000 WL 943198, *1 (E.D. La. – July 7, 2000); John I. Hay Co. v. The ALLEN B. WOOD, 121 F. Supp. 704, 708 (E.D. La. 1954).  Owners and operators of barges who leave their vessels with a fleeter can reasonably rely on the fleeter’s expertise.  Dow Chem. Co. v. Barge UM-23B, 424 F.2d 307, 311 (5th Cir. 1970).  

Cases that address a mooring tug’s liability, as distinguished from a fleeter’s liability, often involve circumstances where a barge is moored by a tug that is not operated by the fleeter and may not be turned over to a barge fleeter which assumes custody of the barge, see the Pasco Marketing and Casteel cases discussed below.  Many fleets are “closed,” which means only the fleeter’s tugs may enter them to moor or remove barges.  In “open” fleets, tugs of other parties may enter the fleets to drop-off or pick-up barges.
Pasco Marketing discusses a tug’s obligation to properly moor barges.  In that case, a barge operator hired a tug to tow two barges to a dock.  If the dock was full, the tug was to tie the barges off to a tree until such time as dock space became available.  Because the dock was full on the day in question, the tug tied the barges off to trees.  Three days later, for unexplained reasons, the cable securing the barges broke free, and the barges drifted downstream and collided with a dock owned by Pasco.

Pasco filed suit against the barge company and the tug.  The barge company then filed a cross-claim for indemnity against the tug, alleging that any damage was caused by the tug’s failure to tie-off the barges properly.  The district court found no fault on the part of the tug, awarded judgment in favor of Pasco against the barge owner, and denied the claim for indemnity.

In addressing the liability of the tug on appeal, the Eighth Circuit noted that the undisputed evidence established that “broken cable, not improper mooring, caused the barges to break loose.”  While the Eighth Circuit acknowledged that no evidence showed that the tug improperly moored the barges to the tree or that it owed any continuing duty to exercise due care to safeguard the barges while they were temporarily tied to the trees, the court ruled that a tug which knowingly used a defective or weak cable would be responsible for the barges going adrift just as if it had failed to secure the barges at all.  As the court noted, “[t]he recognized rule has long been that a tug is bound to properly moor and make fast an unmanned barge that it delivers, and that drifting which occurs within a short time thereafter, presumptively establishes fault on the part of the mooring vessel.”  The Eighth Circuit found that no evidence was presented regarding the adequacy of the tug’s tie-offs.  Accordingly, the tug failed to overcome the presumption of its negligence.
In the Matter of Crounse Corp., 956 F. Supp. 1392, 1394 (W.D. Tenn. 1996), the Crounse tug M/V HAZEL delivered nine loaded Crounse barges to the Vulcan fleeting facility between Miles 733 and 734 on the Lower Mississippi River, left descending bank.  It was undisputed that the crew of the M/V HAZEL negligently moored the tow.  Approximately 14 hours later, the Vulcan towboat M/V VALERIE J, visited the moored Crounse barges and noticed that the barges were improperly moored.  The crew of the VALERIE J spent approximately twenty to thirty minutes at the Crounse barges, testing the lines and tying off loose ends, but left the moorings substantially unaltered.  The following day, the Crounse barges escaped and one barge struck a TVA Tower.

After litigation commenced, Crounse filed a motion for summary judgment, contending that it should be absolved of any liability for two reasons: (1) Vulcan was negligent, as fleeter, in its failure to secure the Crounse tow or (2) a presumption of Vulcan’s negligence arose because Vulcan employees were the last to touch the barges and their riggings, and, consequently, that Vulcan’s negligence supersedes the initial negligence of Crounse when it originally tied-off the tow.  The court rejected each of these arguments, finding that Vulcan’s actions and failures to act did not constitute a superseding cause to relieve Crounse of its own fault.  The court believed that Crounse should have reasonably anticipated that its failure to properly moor the barges initially might result in a breakaway, which might occur before the lines could be checked by Vulcan.  As to the second argument, the court held that because Crounse set the breakaway in motion by failing to properly moor the barges, Crounse remained a liable party in the absence of “extraordinary negligence” on the part of Vulcan.

III.
Does a fleeter have an obligation to inspect the barges after arrival?

A.
Fleeter’s Ongoing Obligation to Check Barges.

Fleeters have a continuing obligation to exercise reasonable care in conducting their operations.  The fleet operator is legally responsible for insuring proper mooring.  American River Transportation Company, Inc. v. Paragon Marine Services, Inc., 2003 WL 21251982, *1 (8th Cir. – June 2, 2003).  As the cases discussed below reveal, a fleeter who fails to take adequate precautions and to implement policies designed to prevent barges from breaking out of fleets, or from sinking within fleets, faces liability for such failures.

In Jantran, Inc. v. M/V SANDRA W, 1994 WL 1890905 (N.D. Miss. – Dec. 2, 1994), Jantran hired the M/V SANDRA W to deliver loaded grain barges from Riceland Foods to a fleet operated by Jantran.  The M/V SANDRA W delivered a loaded barge – the RW-239 – to a Jantran fleet and did so while under the direction of Jantran boat personnel.  The crew of the M/V SANDRA W secured the RW-239 to the outboard side of the fleet with a fore and aft line.  When the barge was secured to the fleet, a Jantran harbor tug captain expressly accepted delivery of the barge into the fleet.  Eight hours later, the RW-239 broke free and caused damage.

In determining responsibility for the casualty, the court noted that the M/V SANDRA W was under a duty to adequately moor and properly secure that barge in the fleet.  However, “[b]ecause the SANDRA W moored the RW-239 at Jantran’s direction, it is ‘relieved of its duty to determine whether or not the berth was safe.”  (citing Roah Hook Brick Co. v. Erie Railroad Co., 179 F.2d 601, 604 (2d Cir. 1950)).  The court explained that, as a fleeter, Jantran had a basic responsibility to care for barges in its custody, including:

(A)
seeing to it that barges entrusted in its care are adequately moored at all times;
(B)
being physically able to keep a constant check on the mooring lines in the fleet;
(C)
re-mooring barges properly and maintaining proper mooring on the barges thereafter.
The court then explained that “the law presumes a fleet breakaway results from the negligence of the fleeter” (citing Columbia Marine Service, Inc. v. Dravo Mechling Corp., 655 F. Supp. 689, 690-91 (S.D. Ohio 1987)).  The court found that Jantran failed to overcome its presumption of negligence as the fleeter failed to persuade the court that the RW-239 broke away because of the negligence of the crew of the SANDRA W, nor did Jantran affirmatively proved that it has exercised the necessary degree of care required.  “Rather, there is convincing evidence that Jantran directed that the barge be moored in an eddy, that it did not fulfill its duty to see that the barge was adequately moored at all times, and that it did not keep a close watch over its fleet.”  The court concluded, therefore, that the SANDRA W surrendered the care, custody and control of the RW-239 to Jantran which breached its duty by negligently allowing the barge to go adrift.

Another tug tried unsuccessfully to absolve itself from liability for a breakaway barge through a summary judgment motion in the Lancaster case.  The court found that factual questions remained as to whether the tug properly moored the barge which broke loose five days after its mooring.  Although the court recognized that five days was not “a relatively short period of time,” and that weather conditions changed from the time of the mooring to the time of the breakaway, the court held nonetheless that because the tug bears responsibility for properly mooring a barge, the tug was not entitled to summary judgment and the issue would have to be resolved at trial.

In Marine Welding Serv. Inc. v. B-R River Services, Inc., 550 F. Supp. 425 (S.D. Ohio 1982), a limitation of liability proceeding was filed after barges broke loose from a fleet during severe ice conditions.  Two issues were raised in the case.  First, whether a fleeter’s tug may be liable, in rem, when it is used in connection with fleeting services if barges break away from the fleet.  In answering that question, the court noted that judgments have been awarded against tugs or other vessels that have entered a fleet and caused barges to break away and cause damage.  Similarly, the placement of barges by a fleeter at an unsafe berth, or one that is exposed to adverse weather conditions, gives rise to a maritime tort.  Accordingly, the court held that the fleeting tug could be held liable in rem for the damage caused by the escaped barges.  
The second issue was whether – as a matter of law – the tug could be held liable because the fleeting tug was not attached to the barges at the time of their escape.  The court held it could be, noting “[i]t does not necessarily follow from the premise that the vessel was not attached to the fleet which broke away from its moorings, that the vessel could not be responsible for the breakaway.”  The court then listed 14 facts – including the fact that fleet was too wide for the adverse weather conditions and that the tug had moved barges within the fleet less than 24 hours before the breakaway – upon which the tug’s liability could be premised.
In Monsanto Co. v. Port of St. Louis Investments, Inc., 350 F. Supp. 502, 519-20 (E.D. Mo. 1972), the district court held a company liable – and refused to allow it to limit its liability – for its captain’s failure to check whether the mooring lines utilized to secure a vessel were adequate and for its own failure to implement a policy whereby it could have assured itself that the mooring lines were properly inspected. 
B.
Fleeter’s Obligation to Check Barges After Shifting or Removal of Other Barges.

Another line of cases addresses the issue of whether a fleet operator has the obligation to check barges in a fleet after moving or shifting other barges in the fleet.  The rule which has emerged is that a tug that removes a barge from a fleeting area, moving other barges in the process, is bound to ensure that remaining barges are properly secured.  Lower River Ship Serv., Inc. v. Casteel, Inc., 1991 WL 13867, *4 (E.D. La. - Jan. 30, 1991); Dow Chem. Co. v. Barge UM-23B, 287 F. Supp. 661 (E.D. La. 1968); Martin Oil Service, Inc. v. John I. Hay Co., 219 F.2d 237 (5th Cir. 1955) (“a fleet operator has the responsibility for insuring proper resecuring of barges after other barges have been removed from the fleet”).  “A tug that removes a barge from a fleeting area, moving other barges in the process, is bound to ensure that remaining barges are properly secured and that all mooring lines affected by the movement are proper and fast.”  Dow Chem. Co., 287 F. Supp. at 664.
In Lower River Ship Services, Casteel operated a barge fleeting facility on the Mississippi River.  1991 WL 13867 at *1.  The fleeter failed to inspect mooring lines after it shifted barges in the fleet, and this failure rendered it liable when shifted barges later broke loose.  Other cases holding that a tug that removes a barge from a fleeting area, moving other barges in the process, is bound to ensure that the remaining barges are properly secured and that all mooring lines affected by the movement are fast include Dow Chem. Co. v. Barge UM-23B, 287 F. Supp. 661 (E.D. La. 1968); Federal Barge Lines, Inc. v. Star Towing Co., 263 F. Supp. at 981. 
In American River Trans. Co. v. Paragon Marine Serv., Inc., 213 F. Supp.2d 1035 (E.D. Mo. 2002), the Barge ING 5565 was delivered to Paragon, a barge fleeter, whose tug placed the barge into its Valley Main Fleet.  The following day, two of Paragon’s tugs shifted several barges, including the ING 5565.  Paragon’s crew did not check the moorings between the ING 5565 and the barge it was attached to after the shifting.  Approximately three hours later, the ING 5565 came loose and drifted down river, in a swift current.  The ING 5565 collided with a downstream fleet, starting a chain reaction which resulted in a 137 barge breakaway.  The district court found Paragon negligent for failing to inspect the barges after shifting, a position which the Eighth Circuit upheld on appeal.
C.
Duty to Prevent Unauthorized Persons from Entering Fleets.

1.
Maritime Cases
Admiralty law recognizes the liability of a fleeter or bailee for failing to provide adequate security at its facility.  American River Trans. Co., 213 F. Supp.2d at 1062.  
In American River, a fleeter attempted to relieve itself of liability for a barge breakaway by arguing that the initial barge which started the breakaway had been deliberately set free by a saboteur.  The court found that the fleeter owed a duty to provide adequate security that would prevent third-party vandalism or crimes, especially in light of an ongoing labor strike.  Hiring security guards, removing a ladder which provided access to fleet barges and pulling the fleet barge off the river bank all constituted measures which the fleeter could have and should have undertaken before the breakaway to protect the barges in its custody.  “The fact that some criminal mischief might occur on the Paragon premises – while not necessarily the precise criminal act which purportedly triggered the breakaway – was foreseeable and should have been addressed by [the fleeter.]”  As such, the fleeter was precluded from successfully arguing that an intervening, criminal act caused the breakaway.
In Snyder v. Four Winds Sailboat Centre, Ltd., 701 F.2d 251 (2d Cir. 1983), the plaintiff had not yet taken delivery of a sailboat he purchased from Four Winds.  The boat was subsequently stolen from the seller’s marina, where it was moored.  A suit was brought and the court found that the marina failed to provide adequate security for its premises and vessels in its custody.  The marina did not place fences around its floating docks, nor did it fence the property from the street.  It did not maintain guards, alarms or install other security devices.  The Four Winds court determined, “[t]he total absence of security or deterrent measures other than the dock lighting was an open invitation to predators . . .” The court held that, as a bailee, Four Winds’ “duty of ordinary and reasonable care requires that it take some measures, such as private security service, to protect the boat it stores.”  The court held the marina should have taken additional security precautions to protect vessels in its custody and was liable for its failure to do so.  The Four Winds case was cited with approval by the district court in American River, which applied the same principles to a barge fleeter.
2.
Maritime Transportation Security Act of 2002

In the post-9/11 environment, security aboard vessels and at fleeting facilities has become a paramount issue of concern for the federal government.  On November 25, 2002, President Bush signed into law the Maritime Transportation Security Act of 2002 (hereinafter referred to as “MTSA” or “the Act”).  46 U.S.C.A. § 70101, et seq. (West 2002).  Certain aspects of the MTSA apply to fleet operators and are discussed below.


The primary concern of MTSA is the prevention of “transportation security incidents,” which are defined in the Act as “security incident[s] resulting in a significant loss of life, environmental damage, transportation system disruption, or economic disruption in a particular area.”  46 U.S.C.A. § 70101.  Section 70102 of MTSA directs the Secretary of Homeland Defense to conduct an assessment of the types of vessels and marine facilities which pose a high risk of being involved in a transportation security incident.  Once the initial assessment is completed, the Secretary is directed to prepare a “detailed assessment” of the facilities and specific vessels, as opposed to “vessel types,” which pose such a risk.  The detailed threat assessment must address the following issues:

(A) 
Identification and evaluation of critical assets and infrastructures.
(B) 
Identification of the threats to those assets and infrastructures.
(C) 
Identification of weaknesses in physical security, passenger and cargo security, structural integrity, protection systems, procedural policies, communications systems, transportation infrastructure, utilities, contingency response, and other areas as determined by the Secretary.
These detailed assessments must be updated every five years.  MTSA contains an exception whereby a vessel owner or facility operator may submit an “alternative assessment,” which addresses the same matters which would have been addressed by a detailed assessment of the Secretary, which can be accepted by the government.  


46 U.S.C.A. § 70103 requires the Secretary to prepare a National Maritime Transportation Security Plan “for deterring and responding to a transportation security incident.”  The Act then provides a list of several procedures and methods for the distribution of responsibilities, including the need for the creation of Area Transportation Security Plans.  Under these plans, a Coast Guard official serves as the Federal Maritime Security Coordinator for each area.  

Subsection (c) of Section 70103 requires owners or operators of vessels or facilities, which the Secretary of Homeland Security believes may be involved in a transportation security incident, to prepare individual plans for each such vessel or facility.  The individual plan must include the following information:

*
the identity of the individual having full authority to implement security actions;
*
the establishment and maintenance of physical security, passenger and cargo security and personnel security;
*
measures adopted to establish and control access to secure areas of the vessel or facility;

*
the implementation of procedural security policies;

*
the development of communications systems; 

*
the creation of other security systems, as needed;

*
the identification of all measures, including outside contracts or “other means approved by the Secretary,” in order to establish “security measures necessary to deter to the maximum extent practicable a transportation security incident or a substantial threat of such a security incident”;

*
a description of the training, periodic unannounced drills, and security actions of persons on the vessel or at the facility, to be carried out under the plan to deter to the maximum extent practicable a transportation security incident, or a substantial threat of such a security incident.

The plan must be submitted to the Secretary of Homeland Security within six months after the Secretary prescribes interim final regulations for these plans.
  Plans must be updated at least every five years and must be resubmitted for approval following “each change to the vessel or facility that may substantially affect the security of the vessel or facility.”  Vessels or facilities are prohibited from operating one year after the interim regulations are issued, unless the Secretary has approved the submitted plan and the vessel or facility is operating in compliance with the plan approved by the Secretary.  An exception does exist, however, which allows continued operation of the facility or vessel if the owner or operator “certifies that the owner or operator has ensured by contract or other means approved by the Secretary to deter to the maximum extent practicable a transportation security incident or a substantial threat of such a security incident.”  Finally, owners or operators of vessels or facilities covered by the MTSA must “implement any necessary interim security measures, including cargo security programs, to deter to the maximum extent practicable a transportation security incident until the security plan for that vessel or facility operator is approved.”


Section 70104 of the MTSA requires the Secretary to establish incident response plans – i.e., measures to be taken after a transportation security incident.  Section 70105 directs the issuance of regulations which prohibit individuals from entering an area of a vessel or facility designated by the Department of Homeland Security as a “secure area,” unless the person has been issued a “transportation security card” and is authorized to be in the area or if the individual is accompanied by someone who is authorized to be in the area and holds such a card.  Unless an individual is deemed a security risk, cards should be issued for the following classes of people:

*
an individual allowed unescorted access to a secure area designated in a vessel or facility security plan approved under section 70103 of this title;

*
an individual issued a license, certificate of registry, or merchant mariners document under part E of subtitle II of this title;

* 
a vessel pilot;

*
an individual engaged on a towing vessel that pushes, pulls, or hauls alongside a tank vessel;

*
an individual with access to security sensitive information as determined by the Secretary; and

*
other individuals engaged in port security activities as determined by the Secretary.
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MTSA requires the establishment “maritime safety and security teams” charged with the responsibility of safeguarding the public, protecting “vessels, harbors, ports, facilities, and cargo in waters subject to the jurisdiction of the United States from destruction, loss or injury from crime, or sabotage due to terrorist activity, and to respond to such activity in accordance with the transportation security plans developed under section 70103.”  46 U.S.C.A. § 70106.  These maritime security and safety teams are directed to coordinate their efforts with other federal, state and local law enforcement agencies.


The final portion of MTSA which applies to vessel owners and fleet operators provides that the Department of Homeland Security must issue regulations requiring certain vessels to be equipped with an electronic monitoring system, referred to as an “automatic identification system (“AIS”).”  These vessels include:

*
A self-propelled commercial vessel of at least 65 feet overall in length.

*
A vessel carrying more than a number of passengers for hire determined by the Secretary.

*
A towing vessel of more than 26 feet overall in length and 600 horsepower.

* 
Any other vessel for which the Secretary decides that an automatic identification system is necessary for the safe navigation of the vessel.
However, a phase-in schedule has been established and certain exemptions can be made by the Secretary as well.
IV.
Does a fleeter have the obligation to act as a “watchman” to barges moored in the fleet?  If so, what satisfies the obligation?


A fleeter may be required to place a watchman in a fleet under certain circumstances.  The general inquiry is whether a reasonable fleeter would place a watchman in the fleet.  The cases discussed below establish certain parameters regarding watchman.

In Federal Barge Lines, Inc. v. Star Towing, 263 F. Supp. 981, 984 (E.D. La. 1967), the court found that a fleeter, in order to exercise due care, is not required to have a tug watching over a fleet at all times.  However, the court further held that:


[I]f one watchman is physically able to keep a constant check on the mooring lines in the fleet regardless of the number of barges and vessels present, then one watchman would be sufficient.  If that one watchman is unable to physically make an inspection of the fleet following movements of barges, than perhaps the [fleeter] should have a tug available or some other vessel capable of transporting a watchman around the fleet to inspect mooring lines and/or to retrieve loose barges.


In Cargill, Inc. v. Columbia Marine Service, Inc., the U.S. District court for the Southern District of Ohio discussed the responsibility of fleeters and their watchman.  1986 A.M.C. 1894 (S.D. Ohio 1986).  In that case, a barge breakaway had occurred and the court had already resolved the claims of the parties who sustained economic damages as the result of the casualty.  The only remaining issue was which defendant – the fleet operator or the owner of a vessel present in the fleet immediately prior to the breakaway – bore responsibility for the breakaway.  The fleet operator alleged that a vessel in the fleet had departed too quickly and with too much power, thus triggering the breakaway.  The court found this testimony non-persuasive.  The court noted that “[a]n operator of a fleet must certainly anticipate the movement of vessels in the fleeting area, as that is the purpose for which the fleet exists.”  

The court found, rather, that the fleet operator had breached its duty of care at the time of the vessel’s departure because its dispatcher testified that, although he was alarmed when he saw the vessel use too much power in departing, he “failed to take any action whatsoever until he received a radio message twenty-five minutes later that the fleet had broken loose.”  The court concluded, therefore, that “[w]hile the testimony indicated that in normal circumstances the dispatcher did not ask his own tug to stand by, it seems that if the dispatcher was alarmed by the rate of speed of a departing vessel, he should, at the least radio his nearby tug to stand by.”


The issue of a fleeter’s obligation as watchman also arose in a case from the Fifth Circuit, Stauffer Chem. Co. v. W.D. Brunson, 380 F.2d 174 (5th Cir. 1967).  In that case, Stauffer operated a carbon bisulphide plant which used crude sulphur as a base material.  The crude sulphur was transported to Stauffer’s dock in covered barges by a barge company, pursuant to a written contract.  Stauffer had a separate contract with Brunson Construction whereby Brunson agreed to discharge the sulphur from the barges and haul it from the dock to Stauffer’s plant.  Two barges were delivered to the Stauffer dock and Brunson began removing sulphur from one of the barges.  Before leaving at the end of the day, Brunson’s foreman checked the barge to make sure it was secure.  Early the next morning, the barge was partially submerged, which resulted in damage to the remaining cargo.  
The contract between Stauffer and Brunson specified that Brunson would be solely responsible for the sulphur until delivered to Stauffer’s plant.  However, the district court found that Stauffer, by its actions and conduct, had assumed the duty of checking the barges at night and therefore concluded that this conduct of Stauffer relieved Brunson of custody and control of the sulphur during the nighttime hours and placed on Stauffer full responsibility for the sulphur cargo during such hours.  Apparently, during the time the Stauffer barges were under the control of Brunson, Stauffer employees continued to go to the dock during the night to examine the barges.
On review, the Fifth Circuit stated that “in order for us to find that Brunson was totally relieved of this contractual responsibility during the hours of darkness, we must first find that Stauffer did not in fact assume the duty of watching the barges at night and then we must find that such action amounts to an assumption by Stauffer of complete custody and control of the barges which negated Brunson’s responsibility for the cargo.”  In reviewing the facts, although Brunson’s personnel never remained to tend to the barges and although Stauffer employees did so on a “casual basis,” the court concluded that “[t]here is a distinction between a duty to check the barges and the responsibility for their loss.”  The court then noted that although Stauffer employees had, in fact, checked on the barges on a periodic basis, Brunson personnel had been notified of problems in the fleet on two prior occasions and had taken measures to remedy these problems earlier.  Accordingly, the court reversed the district court’s finding and sent the case back to the district court for a factual determination of whether Stauffer’s negligence in not properly checking the barges on the night in question caused the sinking; otherwise, liability rested on Brunson.
In Noonan Constr. Co. v. Federal Barge Lines, Inc., 453 F.2d 637, 638 (5th Cir. 1967), Federal Barge Lines operated a “public” barge fleeting facility on the Mobile River.  The facility was open to the public for storage or fleeting of barges for the sum of $6 per day.  An additional charge was made for services rendered by Federal other than storage or fleeting.  Federal employed several watchmen who were responsible for checking incoming barges into the fleet.  Fleeting company rules prohibited watchmen from accepting barges into the fleet without proper tie-off lines or cables.  Watchmen were required to meet every boat on arrival and stay with the boat while the boat was making or breaking tow.  
On the date in question, Watchman Davis met the barge PDC-1 upon its arrival.  Davis directed where the barge was to be moored, assisted in tying the barge in the fleet and placed a Federal lantern on her.  Company rules required Watchman Davis to make a round of the permanent fleeting barges every hour on the hour, to observe the barges moored in the fleet, and to punch a timeclock at the appropriate stations.  Every other hour, he was to go out onto the barges to check the mooring lines.  Davis testified that he “glanced” at the PDC-1 barge every hour between 19:00 and 02:45 and that every other hour he looked at the mooring lines of the PDC-1.  He first noticed the barge missing at 2:45 a.m.; however, he did nothing due to his stated belief that a boat had picked up the barge without informing him. 

The district court found Davis’ testimony to be incredible.  The court stated:

. . . it is difficult to understand how, if the watchman made any meaningful inspection about 0300 hours, he did not wonder what had happened to the lantern he had placed on the barge, and question the reason for the barge’s broken mooring lines which were found at daylight that morning, on the next barge, the HTC-213.  Additionally, 2 entries in his log have been scratched through and cannot be read, and another entry, in different ink, added, without plausible explanation, raising a substantial question as to whether the barge actually capsized or was noted to be missing until about 16:00 hours, rather than 2:45 a.m.

Based upon the testimony of marine surveyors, Federal argued that the barge must have sunk suddenly and that its watchmen could not have done anything to prevent the loss.  The court concluded that the barge was in obvious danger for at least four hours before capsizing, that the watchman should have seen that danger and should and could have taken action to prevent the loss.  The court also rejected the argument of Federal that it owed no duty to watch over the fleet.  Rather, liability could be imposed because Federal undertook to provide a watchman and then completed that task in a negligent manner.  
Fleeters also bear a responsibility for inspecting barges for ice during wintry weather conditions.  The Eighth Circuit Court of Appeals upheld a district court’s finding of negligence against a fleeter who failed to prevent a loaded barge in its custody from going hard aground atop accumulated ice in United Barge Co. v. Notre Dame Fleeting & Towing Serv., Inc., 568 F.2d 599, 603 (8th Cir. 1978).  At the time, heavy ice was floating in the Mississippi River, “rendering navigation and maintenance of barges extremely hazardous.”  After the barge was moored at Notre Dame’s fleet, ice began to accumulate under its hull.  The barge eventually became hard aground on the accumulated ice.  Liability was imposed against the fleet both for its failure to prevent the loaded barge from becoming hard aground and for the manner in which it attempted to free the barge.  

A company hired by the fleeter to free the barge initially tried to “pull” the barge off the ground.  This attempt was unsuccessful and a wheelwashing process was employed.  However, the district court found that the water from the wheelwashing process was aimed only at the barge’s downstream end.  As a result, large chunks of ice were washed out only from one half of the barge, thus removing the support on its downstream end.  With its upstream half still hard on ice, the barge’s own weight, together with that of the cargo, caused it to break in half and sink.  
Another Eighth Circuit case, Midland Enter., Inc. v. Notre Dame Fleeting & Towing Serv., Inc., 538 F.2d 1356 (8th Cir. 1976), addresses the issue of a fleeter’s responsibility to watch its fleet.  In that case, Midland sued Notre Dame Fleeting & Towing for damages suffered when a barge sank.  Notre Dame inspected and found the barge to be in satisfactory condition at the time of delivery.  The barge was thereafter moved five dimes in the next four days.  The barge sank on the fifth day.  One argument advanced by the barge owner was that “a watchman should have been employed to periodically inspect the moored barges, that a watchman would have discovered that the barge was sinking and that the failure to employ a watchman establishes that Notre Dame failed to exercise ordinary care.”  The court noted that Notre Dame did provide watchman services for specific barges at an additional fee, if the company was informed that a barge required special attention and that such services were requested.  Notre Dame was neither informed that the barge required special attention, nor was it requested to provide watchman services.  In the absence of such a request, the court found that the periodic inspection by the crews of the four Notre Dame harbor vessels while shifting the barges satisfied the standard of care.  As such, the court affirmed the district court’s finding that the fleeting company was not liable for the sunken barge.
V.
Does a fleeter owe a duty to third-parties who access its fleet?

“To the extent governed by maritime law . . . fleeters generally owe to persons on their property a duty to exercise reasonable care under general maritime negligence principles.”  G. Hamp Uzzelle, III, Liability of Wharfingers, Fleeters & Bailees, Tul. L. Rev., December 1995.  Although the majority of cases discussed below do not specifically address the issue of a fleeter’s liability to third-parties, the principles enunciated in these cases would presumably apply in the fleeting context.

In the case of In re River Transportation Associates, 5 F.3d 97 (5th Cir. 1994), a limitation of liability action was filed following the drowning death of a captain who allegedly slipped on the deck of a barge tied off in a fleet.  Harold Wall, captain of the M/V GAZOO, disappeared one evening while making his way to shore across barges moored together on the banks of the Mississippi River.  The M/V GAZOO was tied up outside a fleet of barges being repaired by ContiCarriers Fleet.  One of the barges in the fleet, the RTA-9, had on its deck and sides a residue of fertilizer from its previous cargo, “making it very slippery to traverse.”  In addition, a gap of 18 inches existed between the RTA-9 and the adjacent barge.  No one saw the captain fall; however, his body was found two days later floating in the river.  Limitation actions were filed by the owner and operator of the barges, as well as by the fleet owner and by the captain’s employer.

The district court denied summary judgment motions filed by the fleet owner and the Jones Act employer, a decision upheld by the Court of Appeals after concluding that material issues of fact remained as to the potential liability of those defendants.  However, the district court did grant summary judgment in favor of the owner and operator of the barge after finding that “a barge owner and/or operator who turns his barge over to a repair facility is not liable for injuries allegedly caused by cargo on the decks of the barges.”  In reviewing the issue of whether the barge owner and operator were entitled to limitation, the court identified the central issue in the case as whether the owner and the operator of the RTA-9 “can disclaim liability for a hazardous condition upon transferring custody of the vessel to a repair facility for repairs unrelated to the hazard.”  

The Fifth Circuit rejected the approach followed by the district court in granting summary judgment, noting the:

difficulty with the district court’s decision is that it produces a new rule that would have to be stated in these unacceptable terms: Under federal maritime law a vessel owner may remain legally liable for certain dangerous conditions on the vessel even two years after it has relinquished control over that vessel to a third party; but a vessel owner is not liable in any circumstances for dangerous conditions it may have created or tolerated that may have caused an injury five days after it relinquished control of the vessel to a fleet operator for repairs, even though the dangerous condition is outside the area to be repaired.  
5 F.3d 103.  Accordingly, the Court of Appeals reversed the grant of summary judgment to the barge owner and operator due to the fact that the “RTA-9 had a dangerously unsafe hazard on a walkway known to be used by Captain Wall and others.”


In another case, a petroleum inspector was injured when a ladder broke, causing the inspector to fall from a dock onto the deck of a barge in Purdy v. Belcher Refining Co., 781 F. Supp. 1559 (S.D. Ala. 1992).  The inspector filed a claim under the Longshore and Harbor Workers’ Compensation Act (“LHWCA”) against the refinery which owned the dock.  The court found that Purdy was engaged in maritime employment and was thus covered by the LHWCA.  The court then concluded that the refinery owed a duty to exercise due care to have the premises and facilities necessarily used in a reasonably safe condition for use by independent contractors such as the inspectors.  “This duty included the exercise of due care in furnishing a reasonably safe means of ingress and egress from the dock to the deck of the barge.”  The court then found that liability against the dock owner was warranted because the ladder broke under usual operating conditions and from inadequate examination, inspection and testing of the ladder before use in breach of the dock’s duty to exercise reasonable care for the inspector’s safe use of the ladder.

Interestingly, in Sprouse v. Belcher Oil Co., another petroleum inspector appealed a trial court’s decision to enter judgment notwithstanding a jury’s $200,000 verdict in favor of the inspector against a barge dock operator.  577 So.2d 443 (Ala. 1991).  In that case, a twelve foot drop existed between the defendant’s dock and the deck of affixed barges.  Wooden railroad crossties were attached to the end of the dock, forming a ladder-like structure.  Inspectors such as the plaintiff normally boarded the barges by means of a portable aluminum ladder supplied by the defendant.  On the evening at issue, the inspector had been forced to climb the crossties in order to access the dock from the barges.  When he did so, he allegedly herniated a disc in his low back.  After the litigation commenced and, in fact, after the jury awarded the plaintiff the $200,000 verdict, the trial court held that, as a matter of law, the evidence conclusively established that plaintiff’s own negligence had caused the accident and that he had assumed the risk of using the crossties.   


The Alabama Supreme Court upheld the trial court’s reversal of the judgment after noting that the evidence showed that the inspector had worked on the defendant’s docks “hundreds or thousands of times” before he was injured and that because of this firsthand knowledge, “he had to have known and appreciated the condition of the crossties and the dangers that he was exposing himself to when he elected to climb on them.”  Stated differently, because the inspector was “as familiar with the dock as the [defendant’s] employees were, any such risk of injury would be as apparent to him as it was to them.”  For these reasons, the Supreme Court affirmed the judgment notwithstanding the verdict.
In Marin v. Myers, 665 F.2d 57 (4th Cir. 1981), the plaintiff was a marine appraiser who was injured when he fell while attempting to board a clam boat.  He sued to recover damages from the vessel owner and the owner of the dock where the boat was moored.  The only way to board the boat was to step from some pilings next to the dock down onto a side rail and then down again to the dock.  The appraiser was wearing street shoes when he attempted this boarding procedure.  He slipped on a wet piling and fell face forward onto the deck.  

At trial, conflicting evidence was presented concerning whether or not the appraiser had been told of the hazards of boarding the clam boat or had been cautioned to wear other shoes.  However, it was undisputed that the appraiser knew that the pilings were wet.  At the end of the trial, the court directed a verdict in favor of the vessel owner and the dock operator on the ground that they had no legal duty to warn the appraiser of an “open and obvious danger.”  

On appeal, the Fourth Circuit noted that under both state and admiralty law, the defendants only owed a duty to warn of hidden defects and that there was no obligation to warn the appraiser of open and obvious dangers.  “The evidence shows that the wet and slippery condition of the piling was open and obvious to anyone exercising reasonable caution for his own safety.”  As the appraiser admitted that he knew the piling was wet, the court found that he had “clearly proceeded at his own risk, and therefore was not entitled to recover from either defendant.” 
In Hebert v. Air Logistics, Inc., the plaintiff was co-piloting a helicopter when it crashed into the Gulf of Mexico shortly after taking off from a Brown & Root barge situated off the Louisiana coast, causing him to sustain “serious injuries.”  720 F.2d 853 (5th Cir. 1983).  The pilot was employed by Air Logistics and his regular job consisted of transporting Brown & Root employees from the shore to their employment stations on pipe laying barges in a Brown & Root fleet engaged in laying pipeline offshore.  Although Brown & Root did direct the pilot regarding which passengers to take, the court found that the pilot was under the supervision and control of Air Logistics.  
The pilot filed a suit under the Jones Act and general maritime law against Brown & Root and Air Logistics.  The defendants filed motions for summary judgment.  The pilot responded by filing cross-motions asking the district court to hold as a matter of law that the helicopter was a vessel (presumably due to its pontoon landing gear), or that it was an appurtenance to the Brown & Root fleet, or that the pilot was a crew member of the Brown & Root fleet by virtue of his permanent assignment to that fleet.  The district court granted summary judgment in favor of both defendants.

On appeal, the Fifth Circuit began by reaffirming a prior holding in which it held that a helicopter used to ferry workers to and from offshore locations is not a vessel in navigation (Barger v. Petroleum Helicopters, Inc., 692 F.2d 337 (5th Cir. 1982)).  Turning to the argument that the helicopter was an appurtenance to the barge fleet, the Court of Appeals affirmed the conclusion of the district court that “because the helicopter was not moored to the barges or connected to them in any way, it could not be an appurtenance.”  The court also readily disposed of the Jones Act seaman status issue by noting that his connection to the fleet was “transitory,” that he did not regularly and continually perform a substantial part of his work on board the barges and was rarely aboard the barges for more than a few minutes at a time.
VI.
Presumptions Involving Barge Fleeters.

In determining liability for marine casualties, the courts have frequently utilized maritime presumptions in assessing responsibility for a casualty.  Several of these presumptions can apply in the barge fleeting context and are discussed below.
 
A.
The Louisiana Rule
When barges in a fleeter’s custody breakaway, the maritime law presumes the fleeter is at fault and responsible for resulting damage.  The fleeter bears a heavy burden in attempting to overcome the presumption of its fault.  

Under maritime law, when damage is caused by a vessel drifting from her moorings, the custodian of the drifting vessel is presumed to be at fault until the presumption is offset by affirmative proof that absolves it.  The Louisiana, 70 U.S. (3 Wall.) 164, 173 (1865).  In The Louisiana, a vessel left its moorings, in changing tides, and caused damage.  The Supreme Court explained how the presumption is to be applied:

The collision being caused by the Louisiana drifting from her moorings, she must be liable for the damages consequent thereon, unless she can show affirmatively that the drifting was the result of inevitable accident, or a vis major, which human skill and precaution and a proper display of nautical skill could not have prevented . . . [a]nd the fact that under these circumstances she did drift, is conclusive evidence that she was not sufficiently and properly secured.
70 U.S. (3 Wall.) at 174. 

Judge Learned Hand explained the rationale for this presumption in Cranberry Creek Coal Co. v. Red Star Towing & Trans. Co., 33 F.2d 272, 274 (2d Cir. 1929):

[T]here are situations in which the law does not put the duty upon the sufferer to make proof at the outset; either because the facts are especially within the [fleeter’s] knowledge, or . . . because usually there must be some fault, it is thought just to require the owner to explain, and if he does not, to charge him . . . [T]he [fleeter’s] duty is often spoken of as the defense of ‘inevitable accident.’  Strictly, it is no defense at all, but a true presumption; that is to say, a duty laid upon him to supply proof which costs him if he fails.  This duty extends not only to disclosing what happened, but . . . what would have been necessary to prevent it.

The Eighth Circuit has followed the approach established by the Supreme Court in The Louisiana and has specifically applied the presumption of negligence in situations involving fleeted barges.  As the court noted in Pasco Marketing, Inc. v. Taylor Towing Service, Inc., 554 F.2d 808, 810 (8th Cir. 1977), discussed above, when a moored vessel escapes, travels downstream and causes damage,  the duty of producing evidence shifts to the mooring vessel . . .”  In that case, the court upheld the District court’s determination that the charged party, which had moored barges which subsequently broke free, had offered no evidence save its self-serving, conclusory statements that it had done everything possible to avoid the breakaway, and as a result, the court concluded the presumption had not been overcome.  554 F.2d at 812.  
In American River Transportation Co., the district court concluded that the defendant fleeter had failed to overcome the presumption of liability following the escape of a barge from its fleet just several hours after shifting had occurred in the fleet.  This finding was upheld by the Eighth Circuit on appeal.  2003 WL 21251982.  As the fleet operator “is legally responsible for insuring proper mooring,” the fleeter bears “the burden of proving exoneration from liability.”  
The Louisiana and its progeny make it clear that the custodian of a vessel that breaks loose from its moorings and strikes other vessels faces an onerous burden in overcoming the presumption of fault.  The presumption is “universally described as strong,” and places a “heavy burden” on the moving ship to overcome.  Bunge Corp. v. Freeport Marine Repair, Inc., 240 F.3d 919, 923 (11th Cir. 2001); Wardell v. Department of Transp., 884 F.2d 510, 513 (9th Cir. 1989).  As the Fifth Circuit has explained: 
Such an inference is called a presumption. The custodian of the drifting vessel bears the burden of disproving fault by a preponderance of the evidence. In other words, he bears the risk of non-persuasion. This inference or presumption of negligence is a rule of law based on the logical deduction that a vessel found floating loose was improperly moored. See 9 J. Wigmore, Evidence § 2487 (Chadbourn rev. 1981).
James, 686 F.2d at 1132-33.


B.
The Pennsylvania Rule.


In The Pennsylvania, the U.S. Supreme Court held that when a vessel is in violation of a statutory duty or rule, to avoid liability for a casualty, the vessel owner must prove that its violation(s) could not have caused the accident.  86 U.S. 148 (1848).  


Various cases have discussed the applicability of The Pennsylvania rule to barge fleeters.  In American River Trans. Co. v. Kavo Kaliakra SS, 148 F.3d 446 (5th Cir. 1998), a bulk carrier fully laden with a cargo of corn allided with barges fleeted at the Tulane Fleeting Facility on the Mississippi River near Waggaman, Louisiana.  The bulk carrier had lost all power and steering and struck one of the Tulane fleets.  The district court rejected the bulk carrier’s claim that the allision was caused by the fleet’s having had barges moored in violation of the Rivers and Harbors Act, 33 U.S.C. § 403.  The district court also found that the bulk carrier had failed to prove that the Tulane fleet’s permits were insufficient.

On appeal, the Fifth Circuit accepted for the sake of argument that the fleets were in violation of their Corps permits.  The court began by noting that in the past, the court had “stressed that the Pennsylvania Rule is a rule regarding the burden of proof, not a rule of ultimate liability” (citing Pennzoil Producing Co. v. Offshore Exp., Inc., 943 F.2d 1465 (5th Cir. 1991).  The Fifth Circuit stated that “the Supreme Court in The Pennsylvania did not intend to establish a hard and fast rule that every vessel guilty of a statutory fault has the burden of establishing that its fault could not by any stretch of the imagination have had any causal relation to the collision, no matter how speculative, improbable or remote.”  “The Pennsylvania Rule cannot be pressed to such an extreme as to justify a division of damages when the accident was undoubtably due to the negligence of an offending vessel whose actions could not be anticipated.”

Turning to the facts of the case before it, the court acknowledged that the presence of the barges in the fleet was a “but-for” cause of the allision, however, the court also stated that in admiralty law, the “fault which produces liability must be a contributory and proximate cause of the collision, and not merely fault in the abstract.”  In order for liability to be imposed, a culpable act or omission must have been a “substantial and material factor in causing the collision.”  In this case, the district court had concluded that the barges and fleeting facilities were not an obstruction to navigation.  Moreover, the captain of the bulk carrier admitted that the Mississippi River is 2400 feet wide at the point where the Tulane fleets were located and that had he not lost power, he would not have come within 1,000 feet of the fleets.  As such, the district court’s judgment of no liability on the part of the fleeter was upheld.


In Parker Towing Co. v. Yazoo River Towing, Inc., 794 F.2d 591 (11th Cir. 1986), a tugboat brought suit against a fleeter following an allision between the tug’s tow and a fleet.  The fleet operator had placed battery-powered lights on the fleet at the time it placed barges in the fleet; however, the batteries had expired prior to the allision.  The district court found that the towing company had violated Inland River Rules and federal statutes in failing to post a lookout at the head of the tow, failing to use radar and for failing to avoid a known fleeting area.  These failures caused the allision.  The district court also found that the fleeter was negligent in failing to maintain lights on its fleets in violation of 33 C.F.R. § 88.13(a)(3).  

On appeal, the tug argued that it did not violate any statutory rules, that the fleeter’s failure to properly light its fleet was the chief cause of the allision and that the district court erred in failing to shift the burden of proof pursuant to The Pennsylvania rule.  The Court of Appeals concluded that the district court did not fail to apply The Pennsylvania rule.  As the court explained, “when both vessels involved in the allision are operating in violation of statutes designed to prevent such mishaps, the rule requires the district court to find that the statutory fault of both vessels contributed to the accident, unless it finds that the fault of either (or of both, for that matter) could not have been a cause of the allision.”  The court then concluded that the district court’s decision attributing 85 percent of the fault for the casualty on the tug was not “clearly erroneous” and affirmed.
C.
Res Ipsa Loquitur.
courts have also moved towards application of the common law negligence doctrine of res ipsa loquitur in admiralty cases and have specifically done so in drifting vessel cases.  In Agri-trans Corp. v. Peavey Co., 742 F.2d 1137, 1138 (8th Cir. 1984), the court held that a plaintiff may satisfy the burden of proving negligence by inference when it is possible to conclude, from the nature of the damage sustained, that “there was . . . more basis for attributing the damage to some kind of incident that likely would not have occurred without negligence on the defendant’s part, than for attributing it to some kind of incident likely not involving negligence by the defendant.”  Id. at 1139. Accordingly, the Agri-trans Corp. case allowed for an inference of negligence in admiralty cases without expressly relying upon the common law doctrine of res ipsa loquitur.

Later, in Lone Star Indus., Inc. v. Mays Towing Co., Inc., 927 F.2d 1453, 1457 (8th Cir. 1991), the Eighth Circuit expressly recognized the applicability of res ipsa loquitur in admiralty cases.  A district court may properly apply res ipsa loquitur, upon satisfaction of the doctrine’s three general requirements:

1) 
the injured party was without fault; 

2)
the instrumentality causing the injury was under the exclusive control of the defendant; and,

3) 
the mishap is of a type that ordinarily does not occur in the absence of negligence.
Id.  Under this approach, a court should adopt an inference of negligence when the sustained damage “is more probably than not the result of negligence.”  Id. at 1458.  The res ipsa loquitur doctrine was also applied against the fleeter in American River Transportation Co.  213 F.Supp. at 1058.
D.
Fleeter’s Liability as Bailee.
A “bailee for hire must insure that barges entrusted to his care are adequately moored at all times.”  Federal Barge Lines, Inc. v. Star Towing Co., Inc., 263 F. Supp. 981, 984 (E.D. La. 1967).  Delivery by a bailor and acceptance by a bailee of the subject matter of the bailment creates a bailment.  Federal Barge Lines, Inc. v. Granite City Steel, 608 F. Supp. 142, 148 (E.D. Mo. 1985).  A bailment obligates the bailee to exercise ordinary care to protect the subject of the bailment.  Id. (citing Ohio River Co. v. Peavey Co., 731 F.2d 547 (8th Cir. 1984). 

The operator of a fleeting facility as bailee has the responsibility of caring for a barge after it is committed to its custody.  Commercial Molasses Corp. v. New York Tank Barge Corp., 314 U.S. 104, 111 (1941); Monsanto Co. v. Edwards Towing Corp., 318 F. Supp. 13 (E.D. Mo. 1969).  When a bailment exists and the vessel gets loose and causes damage, a presumption arises that the bailee’s negligence caused the damage.  Ohio River Co. v. Great Lakes Carbon Corp., 562 F. Supp. 61, 64 (E.D. Mo. 1982).  “The application of negligence to bailees is more appropriate when the circumstances are in doubt, such as a breakaway.”  United Barge Co. v. Notre Dame Fleeting & Towing Service, Inc., 568 F.2d 599, 602 n.6 (8th Cir. 1978).  “The burden of producing evidence is then cast upon the bailee because he is generally in a better position than the bailor to know the cause of the loss and to show it was one not involving the bailee’s liability.”  

When a barge is delivered to a bailee in good condition, but is returned damaged, an inference arises that the bailee is responsible for the damage caused.  United Barge Co. v. Notre Dame Fleeting & Towing Serv., Inc., 568 F.2d 599, 602 n. 5 (8th Cir. 1978).  Once the bailment relationship is established and the bailor proves the vessel was “seaworthy” when delivered, the bailee will be found liable for the damage to the vessel unless he comes forward with evidence that the damage resulted from causes or circumstances other than the fleeter’s negligence.  
� 	The authors acknowledge the significant assistance of James O. Hacking, III, an attorney with Tonkin & Mondl, L.C., in preparing this paper. 


� 	“The Coast Guard plans to publish a temporary interim rule by July 1, 2003 and a final rule by November 2003.”  House Subcommittee on Coast Guard and Maritime Transportation, available at http://www.house.gov/transportation/cgmt/06-03-03/06-03-03memo.html. 
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