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I. 
Introduction


Vessel operators, fleeters, shipyards and other companies in the marine industry require workers in a variety of job classifications to conduct their business.  Most companies have a workforce of employees, who they hire, direct, pay and provide with fringe benefits.  In addition to their own employees, marine companies utilize outside companies and workers that are paid for their services, but are not employees.  In recent years there has been an increase in the use of workers from staffing companies, giving rise to questions regarding who employs such workers and the obligations of the companies that use them.  According to the American Staffing Association, 12 million temporary and contract workers are used each year in the United States.  American Staffing Association, Staffing Facts (2007) available at http://www.americanstaffing.net/statistics/facts.cfm.

Whether a worker is or is not an employee of a particular marine company has significant practical and legal consequences.  If a worker is an employee, the company must withhold taxes from the worker’s wages, pay Social Security and other employment taxes, pay for unemployment benefits, provide company fringe benefits, and be subject to an array of laws governing employers and employees, including the Americans with Disabilities Act, the National Labor Relations Act, the Fair Labor Standards Act, the Family and Medical Leave Act, the Equal Pay Act, the Civil Rights Act, the Age Discrimination and Employment Act, and various immigration laws that apply to employers.  If a worker is injured, the obligations and liabilities of a company vary significantly depending on whether the worker is an employee or not.  Liability for job-related worker injuries under the Jones Act, the Longshore and Harbor Workers Compensation Act, and state workers’ compensation statutes is imposed primarily on employers.  


This paper will address a number of issues regarding employment in the marine industry.  The legal standards for determining whether a worker is an employee will be reviewed.  Issues arising when workers are hired from labor pools, contract labor providers and hiring halls will be considered.  Some practical suggestions will be offered to marine companies that use or are considering the use of labor from such sources.  
II.  
Labor Pools, Contract Labor Providers and Hiring Halls


a. Labor Pools


Labor pools are companies that provide temporary, unskilled labor.  Such pools are often utilized in industries such as construction, cleaning, landscaping and hauling.  The workers they provide are typically unskilled and do not have regular employment.  While arrangements vary, labor pool customers generally pay the labor pool company a daily or hourly rate for their workers and the workers are considered employees of the pool, not the companies that utilize the workers.  There are several national labor pool companies, including Able Bodied Labor, Labor World of America, and Labor Ready, and the industry has a trade association.  See Arthur Rosenberg, Manual Day Labor in the Unites States (2004) available at www.nelp.ord/document.cfm?documentID=230.  

Day labor pools do not appear to be utilized extensively in the marine industry.  Such temporary labor pools usually provide unskilled labor, and in the marine industry most workers are skilled.  Moreover, vessel operators and other marine employers require a degree of pre-employment screening and testing that day labor pools do not provide. Crewmembers of commercial vessels are typically drug tested and subjected to pre-placement physical examinations.  See 46 U.S.C. §§ 2103, 3306, 7101, 7301, and 7701; and 46 C.F.R. § 16 for Coast Guard drug testing requirements.  Moreover, there is often inquiry into applicants’ education, prior work history, and criminal record.  Many marine operators are also subject to Homeland Security requirements to which temporary labor pools are not subject, including obtaining identification cards that require background record checks.  See Maritime Transportation Security Act of 2002, § 46 U.S.C. §§ 70101 – 70107 (2007). 

b. Union Hiring Halls


In marine construction and longshoring, some companies are subject to labor union contracts and obtain workers from union hiring halls.  The exact arrangements in hiring halls will depend on particular union contracts.  Generally, the hiring hall provides union members who are qualified to work in certain job classifications and they are hired by employers subject to a union contract.  In the union hiring halls, the employer is the company that utilizes the workers services, not the union or the hiring hall.  Often, the union provides fringe benefits such as health insurance and pension, and the companies hiring workers pay a certain amount to the union for such benefits.  

c. Contract Labor Providers


Contract labor providers are companies that provide workers, including skilled workers, on a more long term basis than day labor pools.  Customers contract with such companies to utilize their workers.  The contract generally provides that the workers are employees of the contract labor provider, not the customer utilizing the labor, and the contract may further provide that if the workers are deemed employees of the customer, the customer will be indemnified for employment obligations by the contract labor provider.  Such contract labor is used in many industries, including those that utilize seasonal or temporary labor.  Contract labor may also be used where there is a shortage of workers in a particular area or field and the contract labor company imports workers from other geographic areas, including other countries.  Contracts with such labor providers often require the customer to pay the labor provider a fee if it hires the worker as a direct employee.  

The use of contract labor by inland marine vessel operators is not common, as most vessel operators prefer to carefully select and supervise the crewmembers on their boats.  Further, crewmembers of commercial vessels are subject to Coast Guard regulations regarding drug testing, licensing and other matters, with which contract labor companies are often not equipped to deal.  In the longshoring field, strong unions also pose an obstacle to the use of contract labor.  Some shipyards have used outside contract labor, particularly where there has been a shortage of skilled workers.  Such contract labor sometimes comes from other countries, creating issues regarding the immigration status of the workers.  
III. 
Legal Standards for Determining Who Is an Employee


Companies that use or consider using contract labor should know that signing a contract with a labor provider does not necessarily mean that the workers will not be considered employees of the companies that use the workers.  Two broad tests for determining whether a worker is an employee have evolved and are usually applied when employee status is challenged.  The first and most common test is “the common law agency test.”  The second test is “the economic realities test.”  Under the common law agency test a number of factors are considered, but the key factor is the extent of control exercised by the company over the details of the work performed.  Other factors considered are:  whether the worker is engaged in a distinct occupation or business; whether the kind of occupation is usually done under the direction of an employer or by a person without supervision; the skill required; who provides the workers’ tools and place of work; the length of time for which the person is employed; the method of payment; whether the work is part of the regular business of the employer; whether the parties believe they are creating an employment relationship; and whether the employer is in business.  Michael S. Horne, Thomas S. Williamson, Jr., Anthony Herman, The Contingent Workforce: Business and Litigation Strategies § 4.02 (2) (Release 11 2006) and authority cited therein.  This test is based on the Restatement (Second) of Agency, Section 220 (2) (1958).  In different courts and different circumstances other factors can be considered, but the emphasis in the common law agency test is always on the issue of control.  The more control a company exercises over workers, the more likely it will be considered their employer.

The second test for determining employee status, the economic realities test, focuses on whether a worker is economically dependent on the business to which he renders services.  In applying this test for whether an employee-employer relationship exists, the following factors are considered:  the level of skill of the worker; the duration and permanency of the relationship; whether the worker has a financial investment in the facilities and equipment; the control exercised by the hiring party; who determines the workers’ opportunity for profit or loss; whether the work is an integral part of the hiring party’s business; and whether the company maintains employment records.  Horne, § 4.03 (1).

As with the common law agency test, there are several variations of the economic realities test.  However, the emphasis on economic dependence is central to all.  Since the economic realities test may be broader than the common law agency test, it is often applied to statutes that are remedial.  In some circumstances, courts have applied a “hybrid test,” which considers factors from both the common law agency and economic realities tests.  

The issue of whether a worker is an employee of a particular entity generally arises in the context of a particular employment issue, not in the abstract.  For example, the issue may arise when the IRS challenges whether taxes should have been withheld for a particular worker or group of workers; or when a worker claims that he is entitled to fringe benefits afforded employees.  Since there are many different employment laws which confer benefits on workers, it is important to examine how the issue of who is an employee is analyzed under the specific employment statute or right that is involved in a particular situation.  For example, the analysis may be somewhat different under tax laws, occupational health and safety laws, and laws regarding workers’ injuries.  
IV. 
Maritime Employment Issues


a. Jones Act Liability - Employer/Employee Status

An employer/employee relationship is a necessary antecedent to a Jones Act negligence claim, Cosmopolitan Shipping Co. v. McAllister, 337 U.S. 783 (1949), and to a “maintenance and cure” claim, Cortes v. Baltimore Insular Line, 287 U.S. 367, 371 (1932). The existence of such an employer/employee relationship must be determined under maritime law, United States v. Webb, Inc., 397 U.S. 179 (1970), and the burden of proof is on the seaman to establish the employment relationship. Wheatley v. Gladden, 660 F.2d 1024, 1026 (4th Cir. 1981); Osland v. Star Fish & Oyster Co., 118 F.2d 772 (5th Cir. 1941).  


Among the factors to be considered in determining whether a party is an employer are the degree of control exercised over the details of the operation, the amount of supervision, the amount of investment in the operation, the method of payment and the parties' understanding of the relationship. Webb, Inc., 397 U.S. at 192; Kirkconnell v. United States, 347 F.2d 260 (1965). The resolution of the issue is normally a factual one within the province of a jury. The Norland, 101 F.2d 967 (9th Cir. 1939); Claussen v. Gulf Oil Corp., 136 F.Supp. 110 (W.D. Pa.1955); 2 M. Martin J. Norris, The Law of Seamen § 670 (3d ed. 1970).


In Cosmopolitan Shipping Co. v. McAllister, 337 U.S. 783 (1949), the U.S. Supreme Court held that a claim under the Jones Act may only be brought against a seaman’s employer.  The McAllister Court noted that there is usually only one Jones Act employer.  But see, Spinks v. Chevron Oil Co., 507 F.2d 216 (5th Cir. 1975).  The Court also held that the use of terms such as “employer” and “independent contractor” are not determinative of who is the Jones Act employer.  Rather, employment status generally turns on: (1) the control exercised over the details of the work, (2) the amount of supervision, (3) the power to hire or fire the worker, (4) the method of payment, (5) the management and benefit of the operation as a whole, and (6) the parties understanding of the relationship.  Wheatley v. Gladden, 660 F.2d 1024 (4th Cir. 1981).  


The Ninth Circuit addressed the employee status question in Glynn v. Roy Al Boat Mgmt. Corp., 57 F.3d 1495 (9th Cir. 1995).  In that case a deckhand named Christopher Glynn was injured on board the F/V NO PROBLEM.  The vessel was owned by Roy Al Boat and mastered by Captain Daniel Shawhan.  After a jury verdict in favor of Glynn, the vessel owner appealed, claiming that Glynn was a “joint venturer” and not an employee.  After noting that whether an employer/employee relationship exists is usually a question of fact for the jury, the court turned to the arguments of the parties. 


Roy Al argued that the jury should have found that Glynn was a joint venturer based on evidence that Shawhan and the crew were paid percentages from the net profit, Roy Al managed the joint venture's administrative work for the F/V NO PROBLEM, each crew member’s gear was deducted from his share of net profit, Shawhan cut the checks for the crew's share, and Shawhan understood himself to be self-employed.  Additionally, as master, Shawhan gave all orders on the vessel. He told crew members when to show up for work when they were at dock, and set the schedule when they were fishing. He was not an officer or director of Roy Al, and had no charter agreements with it.  For these reasons, Roy Al posited that Glynn was either a joint venturer or an employee of Shawhan.


At the same time, when Glynn was hired, Shawhan told him that he was captain, that the boat was owned by Roy Al, and “that we all worked for them.” When Glynn had signed on as a crew member of the F/V NO PROBLEM, the document noted that the vessel was owned by Roy Al and mastered by Shawhan; that he agreed to being compensated 8.3 percent of the net profit for each trip; and that “immediate termination of the job will take place” if Glynn were caught with alcohol, illegal drugs, or narcotics, and that “all pay due will be confiscated by the captain.”  


After calculating the net profit for a fishing trip, Roy Al would keep 50 percent and send a check for the other 50 percent to Shawhan. From his share, Shawhan paid the crew members their agreed percentage of the total net profit. Under this arrangement, Shawhan believed himself to be self-employed.  Glynn's paycheck from the voyage was a personal check written by Shawhan and his wife. Usually Shawhan would purchase new equipment or rain gear for a new crew member and deduct the cost out of his check. In Glynn's case, however, Shawhan provided Glynn with boots to use on the vessel but agreed to let Glynn keep them without charge. Finally, when Glynn showed up late for work while the NO PROBLEM was in dock, Shawhan fired him.


In looking at this situation, the Ninth Circuit reviewed the criteria from the Cosmopolitan case – that “[o]ne must look at the venture as a whole. Whose orders controlled the master and the crew? Whose money paid their wages? Who hired the crew? Whose initiative and judgment chose the route and the ports?” The Ninth Circuit then stated that “[c]onsidering these factors, no reasonable jury could have found that Glynn was anything other than an employee . . . All of these facts point to an employment relationship; only the fact that Glynn’s compensation was a percentage of net profit supports a finding of joint venture, but payment by shares is not inconsistent with the employer/employee relationship.”  Under these circumstances, the Ninth Circuit held that the district court did not err in holding as a matter of law that Glynn was an employee of Roy Al.


Thus, if a company has the right to control how the worker does his or her job, if the company supervises the worker’s efforts, if the company reserves the right to fire the employee and if the court believes the parties treated the relationship as an employment relationship, the court is likely to find the worker to be an employee for Jones Act purposes.  

b. Charters and Jones Act Liability


The Second Circuit has held that if the seaman is an employee of a charterer or a contractor, he is prohibited from bringing a Jones Act claim against the vessel operator because his employer is the charterer/contractor, not the vessel operator.  Mahramas v. American Export Lines, Inc., 475 F.2d 165 (2d Cir. 1973).  In that case, a hairdresser was employed by a beauty shop aboard a cruise line.  The beauty shop was a separate company and treated as an independent contractor by the cruise line.  The plaintiff was hired and paid solely by the beauty shop.  After the hairdresser was injured, she filed suit against the beauty shop and the cruise line.  The Second Circuit held that the beauty shop, not the cruise line, was the woman’s Jones Act employer and concluded that the district court had properly granted judgment in favor of the cruise lines on the Jones Act and maintenance and cure claims directed against it.  And because the hairdresser had failed to establish a viable claim of negligence against the beauty shop, it affirmed the directed verdict granted in its favor.  


Under the law, a boat owner may retain sufficient control over the vessel to be charged with the duties of an employer even though the third-party actually is in charge of the vessel’s operation. Wheatley v. Gladden, 660 F.2d 1024 (4th Cir. 1981).  “This is not the case, however, where there is nearly total relinquishment of control through a bareboat, or demise charter.”  Id.  Under a bareboat charter, the charterer assumes all obligations of ownership, including those of the employer to the crew. United States v. Webb, Inc., infra. The test for establishing a bareboat charter is one of control – has the owner completely relinquished possession and command of the boat. Guzman v. Pichiralo, 369 U.S. 698 (1962); Carolina Seafoods, Inc. v. U.S., 581 F.2d 1098 (4th Cir. 1978); Stevens v. Seacoast Co., 414 F.2d 1032 (5th Cir. 1969).


In Wheatley, Elbert Wheatley worked on an oyster boat, the M/V IDA MAY.  Elbert Gladden owned the IDA MAY, but Kermit Travers was “in charge of the daily operation” pursuant to an oral charter.  After Wheatley sustained an injury to his leg, he sued Gladden for Jones Act negligence and for unseaworthiness.  The trial court directed a verdict in favor of Gladden and against Wheatley on his Jones Act and maintenance and cure claims after finding no employer/employee relationship between Gladden and Wheatley, but allowed Wheatley’s claim for unseaworthiness to be decided by a jury.  After the jury returned a verdict in favor of Wheatley on the unseaworthiness claim, an appeal followed.


The Fourth Circuit reviewed the circumstances related to the control of the IDA MAY and the employment of Wheatley.  Gladden had orally agreed to allow Kermit Travers to operate the IDA MAY during the 1977 oyster season.  Travers hired a crew, including Wheatley.  At the same time, the Court noted that Gladden unilaterally fixed the terms of the oral agreement and received 30 percent of the receipts of each catch.  Expenses such as gas and oil were deducted from Travers 70 percent.  In addition, there was evidence that Gladden had unilaterally fired an earlier crew.  Gladden had also apparently fired Travers himself, claiming he had the right to do so as “the employer.”  Faced with these allegations, the Court ruled that the trial court had erred when it ruled as a matter of law that no reasonable jury could have “found that Gladden retained possession or command of the IDA MAY.”  As such, the case was reversed for a jury trial on all three claims.


c. Borrowed Servant Doctrine

The Fifth Circuit held in Spinks v. Chevron Oil Co., 507 F.2d 216 (5th Cir. 1975), that the employee of an independent contractor may, in certain circumstances, also be considered an employee of the vessel operator.  See also, Barrios v. Louisiana Construction Materials Co., 465 F.2d 1157 (5th Cir. 1972).  In Spinks, the Court held that “that a seaman is a borrowed servant of one employer does not mean that he thereby ceases to be his immediate employer's servant” and reached the opposite conclusion from the Mahramas court.

A person who is employed generally by one employer but is performing a particular service for another employer under the control and direction of the temporary employer may become the borrowed servant of that temporary employer.  Standard Oil Co. v. Anderson, 212 U.S. 215, 220-22 (1909). Under this borrowed servant doctrine, the temporary employer is vicariously liable for negligence of the borrowed servant. Id. In accordance with general principles of respondeat superior, the bases for imposing liability are: (1) that the employee was performing the work of the temporary employer; and (2) that the temporary employer had the right and duty to supervise and control the employee in the performance of the work. These two factors are to be considered in determining the issue whether a person is a borrowed servant.  Id.

Notwithstanding the Supreme Court's statement that “only one person, firm, or corporation can be sued as employer,” the Fifth Circuit and other courts have recognized the “borrowed servant doctrine.” See, e.g., Baker v. Raymond Int'l, Inc., 656 F.2d 173, 178 (5th Cir. 1981); Guidry v. S. La. Contractors, Inc., 614 F.2d 447, 452 (5th Cir.1980). “The borrowed servant doctrine is the functional rule that places the risk of a worker's injury on his actual rather than his nominal employer. It permits the injured worker to recover from the company that was actually directing his work. It may also determine which of the possible employers ultimately bears the cost of the injury.” Baker, 656 F.2d at 178.


When a seaman contends that one who did not sign his payroll checks is in fact his employer under the Jones Act, he must prove the employment relationship. S. La. Contractors, 614 F.2d at 455. “An injured worker may show that he was a borrowed servant at the time of his injury by establishing that the employer against whom recovery is sought had the power to control and direct the servant in the performance of his work.” Baker, 656 F.2d at 178. Whether a borrowed servant relationship exists is a question of law. Gaudet v. Exxon Corp., 562 F.2d 351, 357-58 (5th Cir.1977). There are several criteria for determining when a servant has been borrowed by another employer:

(1) Who has control over the employee and the work he is performing, beyond mere suggestion of details or cooperation?

(2) Whose work is being performed?

(3) Was there an agreement, understanding, or meeting of the minds between the original and the borrowing employer?

(4) Did the employee acquiesce in the new work situation?

(5) Did the original employer terminate his relationship with the employee?

(6) Who furnished tools and place for performance?

(7) Was the new employment over a considerable length of time?

(8) Who had the right to discharge the employee?

(9) Who had the obligation to pay the employee?

Baker, 656 F.2d at 178 (quoting Gaudet, 562 F.2d at 355).  In determining borrowed servant status for purposes of tort immunity under LHWCA, the Fifth Circuit has stressed the fourth, fifth, sixth, and seventh factors.  Gaudet, 562 F.2d at 356-57. The concern is whether “the second employer [was] itself responsible for the working conditions experienced by the employee, and the risks inherent therein ... [and whether] the employment with the new employer [was] of such duration that the employee could be reasonably presumed to have evaluated the risks of the work situation and acquiesced thereto.” Gaudet, 562 F.2d at 357.   


In Baker, the Fifth Circuit reversed a trial court’s determination that a seaman had established he was the borrowed servant of a company named Raymond International.  After reviewing these nine factors used to establish when a seaman can claim borrowed servant status, Judge Rubin concluded that the plaintiff had failed to submit any evidence for the majority of these issues and accordingly held that Raymond could not be held liable under the borrowed servant doctrine.  The Eastern District of Louisiana recently found “borrowed servant” status in Alleman v. Omni Energy Services Corp., 512 F.Supp.2d 448 (E.D. La. 2007).  In that case, a helicopter passenger who was injured in an accident on an oil production platform and worked as crane mechanic for the platform owner's subcontractor was deemed to be the borrowed servant of platform owner, and, as a result, the exclusive remedy provision of Longshore and Harbor Workers Compensation Act insulated the owner from tort-based indemnity and contribution claims by the helicopter owner.  The court found that of the nine factors, seven indicated “borrowed servant” status and the other two were neutral.

d. Jones Act Liability for Seamen from Union Hiring Halls

The U.S. Supreme Court addressed Jones Act seaman status for workers hired from hiring halls in Harbor Tug & Barge Co. v. Papai, 520 U.S. 548 (1997).  In that case, a laborer named John Papai received jobs through the Inland Boatman’s Union hiring hall.  He had been getting jobs with various vessels through the hiring hall for over two years.  All of the jobs were short term and generally fell into three categories: maintenance, longshoring and deckhand.  Papai testified that the majority of the work was as a deckhand.  


Papai received an assignment from Harbor Tug & Barge to paint the housing structure of the M/V PT. BARROW.  Papai’s assignment was expected to begin and end the same day and Papai was not going to sail with the vessel after the painting job.  There was no captain on board the vessel and Papai reported to the port captain, who worked in a land-based office.  Papai had been employed by Harbor Tug on 12 previous occasions in the 2 ½ months prior to the date of the accident.  


Papai claimed that he injured his knee when a ladder he was using moved, causing him to fall.  He later filed suit in federal court, claiming negligence under the Jones Act and unseaworthiness under general maritime law.  Harbor Tug sought summary judgment, arguing that Papai was not a seaman and could not recover on either claim.  The district court granted summary judgment after concluding (under a test that was later superseded by the Supreme Court’s decision in Chandris, Inc. v. Latsis, 515 U.S. 347 (1995)) that Papai was not a seaman within the meaning of the Jones Act or the general maritime law, because he did not have a more or less permanent connection with the vessel on which he was injured, nor did he perform substantial work on the vessel sufficient for seaman status.


The Ninth Circuit reversed and remanded for a trial on Papai’s seaman status and his corresponding Jones Act and unseaworthiness claims.  The appellate court held that, in light of Chandris, the relevant inquiry was “not whether plaintiff had a permanent connection with the vessel [but] whether plaintiff’s relationship with a vessel (or a group of vessels) was substantial in terms of duration and nature, which requires consideration of the total circumstances of his employment.”  67 F.3d 203, 206 (1995).  In the majority’s view, “[i]f the type of work a maritime worker customarily performs would entitle him to seaman status if performed for a single employer, the worker should not be deprived of that status simply because the industry operates under a daily assignment rather than a permanent employment system.”  Id.

The Supreme Court granted certiorari to examine whether employees such as Papai have a “sufficient connection to a vessel in navigation (or to an identifiable group of such vessels) that is substantial in terms of both its duration and its nature.”  520 U.S. at 554 (quoting Chandris, 515 U.S. at 368).  Papai argued, and the Ninth Circuit held, that he satisfied this requirement based on “his employments with the various vessels he worked on through the IBU hiring hall in the 2 ¼ years before his injury.”  Papai made this argument despite the fact that these vessels were “owned, it appears, by three different employers not linked by any common ownership or control” and despite the fact that Papai “also did longshoring work through the hiring hall … for still other employers.”  


Justice Kennedy’s majority opinion rejected this argument, pointing to the Court’s prior decision in Chandris, which he said “makes clear our meaning, which is that the employee’s prior work history with a particular employer may not affect the seaman inquiry if the employee was injured on a new assignment with the same employer, an assignment with different ‘essential duties’ from his previous ones.”  520 U.S. at 556 (quoting Chandris, 515 U.S. at 371)).  Kennedy explained that “[i]n Chandris, the words ‘particular employer’ give emphasis to the point that the inquiry into the nature of the employee’s duties for seaman-status purposes may concentrate on a narrower, not broader, period than the employee’s entire course of employment with his current employer.  There was no suggestion of a need to examine the nature of an employee’s duties with prior employers.”  Id. at 556-557.  


In discussing the fact that Papai had been hired out of a common labor pool, the Court found that the issue of whether the various employers had joined together to negotiate the hiring of employees through the union hall was irrelevant.  As Justice Kennedy noted, “[t]here was no showing that the group of vessels the court sought to identify were subject to unitary ownership or control in any aspect of their business or operation.”  Id. at 557.  “The requisite link is not established by the mere use of the same hiring hall which draws from the same pool of employees.”  Id.  The Court worried that considering prior employments with independent employers would “undermine the interests of employers and maritime workers alike in being able to predict who will be covered by the Jones Act (and, perhaps more importantly for purposes of the employers’ workers’ compensation obligations, who will be covered by the LHWCA) before a particular work day begins.”  Id.

Since the inquiry, therefore, was limited to Papai’s work history with Harbor Tug and Harbor Tug alone, the Court found that Papai had submitted insufficient evidence that his 12 prior employments with Harbor Tug over the 2 ½ months before the injury included a sufficient amount of actual deckhand work.  In his deposition, Papai recalled that he had done only maintenance work on the three or four occasions immediately prior to his alleged accident and could not testify what he had done on the prior eight or nine occasions.  As such, Papai failed to demonstrate that he had achieved seaman status under the group of vessels concept.  The Court held that the district court had properly granted summary judgment to Harbor Tug.


e. What law governs agreements with labor pools and contract employers?  

Whether a contract between a maritime company and a labor pool or contract employer is governed by federal maritime law or state law depends on whether the contract involves “maritime commerce.”  The Supreme Court stated that to ascertain whether a contract is maritime depends on the nature and character of the contract.  Norfolk Southern Railway Co. v. Kirby, 543 U.S. 14, 24 (2004).  The main criterion is whether it has reference to maritime service or maritime transactions.  Id.  The Court stated that “the fundamental interest giving rise to maritime jurisdiction is the protection of maritime commerce.”  Id at 25.


In 2007, the Fifth Circuit Court of Appeals addressed the question of whether a contract to provide contract labor was a maritime contract.  The Court considered several factors in determining the nature of the contract.  First, the Court stated that the determination turns in part on the historical treatment of similar contracts.  Thibodeaux v. Vamos Oil & Gas Co., 487 F.3d 288, 294 (C.A.5 (La.) 2007).  It also turns on a six pronged, fact specific test.  Id. at 294-95.  These factors are (1) work orders in effect at the time of the injury, (2) what work the crew assigned under the work order actually did, (3) whether the crew was assigned to do work aboard a vessel in navigable waterways, (4) the extent to which the work being done related to the mission of the vessel, (5) the principal work of the injured worker, and (6) work the injured worker was doing at the time of the injury.  Id. at 295.


In the Thibodeaux case, Maxum, a contract labor provider, directly employed Silva and Thibodeaux.  Maxum entered into a Master Service Agreement (MSA) with Axxis, whereby Maxum would provide personnel for Axxis’s drilling operations.  Id. at 291.  Silva and Thibodeaux (plaintiffs) alleged that they received injuries during their work as roustabouts on a drilling vessel, the FREEDOM, and brought Jones Act claims against Axxis.  Id.


While refuting the plaintiffs’ substantive claims, Axxis filed a third-party demand against Maxum seeking indemnity and defense.  Id.  Axxis made this claim under the MSA’s provisions stating that Maxum agreed to protect, defend, indemnify and hold harmless Axxis from and against all claims, demands, causes of action, cost, expenses, or loses arising in connection with the MSA in favor of Maxum’s employees.  Id.  Maxum argued that Louisiana law invalidated the indemnity clause and it, rather that maritime law, should be used to interpret the MSA.  Id. at 292.  The court held that undisputed evidence showed that each of the six prongs of the fact specific test militated in favor of finding that the contract was a maritime contract.  Id. at 294.  The Court held that the MSA was a maritime contract and, thus, the indemnity clause was valid.  Id. at 295.

V.  
Some Practical Suggestions


a. Recognize the Risk of Misclassifying Workers


Companies who misclassify contract workers as non-employees can face significant legal and financial risks.  If such workers are determined to be employees or borrowed servants of a maritime company they work for, the company would be responsible for payment of Social Security and Medicare tax and the withholding of income taxes.  Particularly if such taxes are not paid and withheld by the contract labor provider, the marine company utilizing such workers could be subject to substantial tax liability, plus interest and penalties.  If such payments were not made or withheld over a period of years, and a significant number of employees are involved, such liabilities could be crushing.  Similar problems resulting from misclassification of workers could arise in connection with payment for unemployment benefits and the failure to meet various regulatory requirements.  

In some instances, a marine company that believes it is not an employer of contract workers could be subject to suits and claims for benefits that employers are obligated to provide their employees.  For example, a contract employee might file a Jones Act suit, a claim for unemployment, or a claim under the Americans with Disabilities Act.  In such circumstances, courts or agencies would determine whether the worker was an employee or not.  If employment status were established, the company would face potential liability under such statutes.  Accordingly, companies who thought they were insulated from employer liabilities because they utilized contract labor, would learn otherwise when a court or administrative agency determined that the company was, in fact, an employer.  As stated above, the borrowed servant doctrine has been applied to impose employer-employee obligations on marine companies.  

b. Try to Minimize Risks

When using contract labor, marine employers should carefully consider their risks and make efforts to minimize them.  In many instances, consulting with experienced employment or maritime counsel may be helpful.  

Arrangements with pool or contract employees should be carefully reviewed to determine if, under applicable facts and legal tests, workers are employees of the maritime company for whom they work.  If the maritime company, not the contract labor provider, supervises and controls such workers, it is likely that they will be deemed employees of the maritime company.  While there may be circumstances in which a maritime company would choose to go ahead with the contract employment arrangement knowing it will likely be deemed the employer, the company should know the risks in advance.  

The agreement or contract a maritime company reaches with a contract labor provider should be carefully considered and negotiated.  Insurance regarding worker injuries should be addressed in the contract and, if possible, the marine company should be covered as an additional assured with a waiver of subrogation on insurance policies of the contract labor provider.  If the contract labor provider is considered the employer under the agreement, there should be indemnity and hold harmless provisions should be considered, in the event that workers or government agencies seek to hold the marine company responsible as an employer.  To be enforceable, indemnity provisions must be carefully drafted.  


Provisions detailing specific obligations that the labor provider must meet, such as withholding taxes, paying Social Security and complying with other employment laws should be specified in the contract.  Contract provisions stating the agreements are governed by maritime law can also be included and have been upheld.

Dealing with contract labor providers who are reputable and financially sound is important.  If the contract labor provider does not meet its obligations as an employer, the risks to companies using such labor are greatly increased.  For example, if the contract labor provider does not meet its obligations to pay Social Security or withhold taxes, or pay for required insurance, the likelihood that workers will look to the marine company utilizing contract labor will significantly increase.  

Planning for temporary or contract workers in a company’s fringe benefit plan is also important.  Under ERISA, the federal statute governing employee benefit programs, company plans can exclude certain categories of workers, if they wish to do so.  By specifically excluding temporary or contract workers in properly drafted benefit plans, companies can reduce the likelihood that they will be held responsible for such benefits to contract workers, if that is the company’s intention.
________

* James O. Hacking, III and Richard D. McNelley contributed to this paper.  
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