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PRACTICAL ISSUES REGARDING MAINTENANCE AND CURE

BY: SIMON TONKIN

I. INTRODUCTION

This paper addresses practical issues faced by vessel operators regarding
maintenance and cure. Key questions that vessel operators must answer are identified
and discussed. Supplemental benefits, often paid in conjunction with maintenance
(i.e., partial wages, disability benefits, advances, etc.), are then considered. Finally,
general suggestions are offered on handling maintenance and cure.

Maintenance and cure issues should not be viewed in isolation. In many
instances, maintenance and cure are aspects of seamen’s injury claims that involve
potential liabilities for Jones Act damages that far exceed the value of maintenance
and cure. Accordingly, the employer should consider the “big picture” in dealing with
maintenance and cure issues. For example, paying the lowest amount of maintenance
permitted by law may save the vessel owner money in the short run, but such a
practice may result in more lawsuits and more costly lawsuits in the long run.

Unfortunately, the law of maintenance and cure does not provide specific
answers to many issues that vessel operators frequently encounter. One reason is
that the law is based on court decisions that have evoived over centuries. As a
result, the context in which the law developed often does not reflect the realities of
modern shipping. Furthermore, the detailed requirements found in workers’
compensation statutes, which address many of the same issues for land-based
workers, are often absent in maintenance and cure case law. An example is the lack

of a clear formula for calculating the proper amount of maintenance that should be
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is responsible for payment of maintenance and cure.® Rights to maintenance and cure
create a maritime lien of highest priority against the seaman’s vessel.*

Since the doctrine of maintenance and cure does not apply to workers covered
by the Longshore and Harbor Workers’ Compensation Act (“LSHWCA") or land-based
workers, determining at the outset what scheme particular employees fall under is
important. In many instances there will be little doubt that employees are seamen or
are not seamen. But for those employees whose seaman status is questionable, the
employer must investigate and make an infdrmed determination on seaman status;
then proceed accordingly in furnishing maintenance and cure or, alternatively, benefits
under the LSHWCA or state workers’ compensation. Failure to classify employees
properly at the outset may result in not paying the proper benefits during a period of
disability, not submitting required LSHWCA/workers’ compensation forms and reports
(subjecting the employer to fines), and not properly assessing the employer’s overall
liability in particular cases.

C. When Is Maintenance And Cure Owed?

Maintenance and cure is owed when a seaman is injured or becomes ill in the
service of his vessel and leaves the vessel.® An injury or iliness arising aboard the
vessel, even while the seaman is off duty, are clearly covered, as is an injury occurring

on land while performing the vessel’s service.®

3 Morales v. Garijak, 829 F.2d 1355 (5th Cir. 1987).
4 Fredelos v. Merritt-Chapman & Scott Corp., 447 F.2d 435 (5th Cir. 1971).

5 Calmar S.S. Corp. v. Taylor, 303 U.S. at 527; Warren v. United States, 340
U.S. 523 (1951).

6 Aguilar v. Standard Oil Co. of New Jersey, 318 U.S. 724; Farrell v. United
States, 336 U.S. 511 (1949).

- L-3 -



- V--I -

(V861
UNDND YIG) L8 PT'H LPL **0D 840yS-440 eiedez A sadiet (6861 "A'N'Q’3) 6§

'ddns'3 g/ ‘wwg A aryouy (G861 1D UIG) G8OL PZ'd ZGL ‘99IAI9S BuLeyy
Aqs01D A s31y1neD (9861 "N UIG) ¥LG PT'H L8L '*OUf ‘0IEXBL ‘A SWEIIAMIN
‘99v-€9v 18 'ddNS'd G88 ‘GYVHINOS 'V INVI ONL A uemwow 89S QL

(1861 "'e71'a’3) 086
'ddnsg 4 80§ '"d10) a10ysy0 sep--09 A 18404 :(8Y61 "D Ul¥) 0GS PZ'4 L9L

'S91€1S PayUN A yuwS (€661 "D 1SL) ¥EE PZd C66 'd109 "L D°g " oue/geT
(8€6L "1D UIG) G8L PZ'4 86 ‘0D 'S°S A9jdly-siay1oig sayA7 A ssjy 98S 6

(8861 MO WLLL) OLSL PZ'd ¥ES 'PIT 'S9ANIBS uedLBWY, SURLL ‘A Jaydly g

"(LG6L) €2S 'S'N 0ZE ‘salzels payun
A UBLIBM “€EL-TEL 1B "S'N 8LE ‘AdSIer may 4O ‘0D [0 piepuelS ‘A 1e(nby L

o1 S8SUadXa 9s8y} JO SSaUsjqeUOSEal BY] 1S91U0D O] JaAojdwa
94l 01 sylys uayy usping ay1 pue ‘GuiBpo| pue pooy 1oy paunodul 8y s1s09 |enjoe
943 0 9duapIAG 8aNpoId 01 pasinbai s| ueweas ay) ‘palesipnipe sases u| ‘|9SSa8A sIy
uo papiaoid 1eyy o1 ajqesedwod ‘6uibpoj pue po04 40 1502 B8yl YUMm ueweas painlul J0
9IS 8yl apiaoid 01 papualul S| adueuBlUIRYy ‘Sosed Jenoied Ul PAMO adueUdlUIRW

40 jJunowe ay3 Bunendies 1oy ejNWIO} [EANRWAYIBW Ou SapiA0Id me| ay|

¢{PBMQ ST 83UBUSIUIEIN UoNpy AMOH 'q
¢ 9WIl 1Yl 1e Buisue ssau)i Jo saunluy
10} 8JnJ pue adueUBUIRW 0] P3IIUS 10U S! ‘}JO SABD SIY UO Bwoy je laquiaw Mmaio
|8ssaA Buimol puejul ue se yons ‘|jes oy 109[gns 10u pue syunsind |euosiad Ajaund ui
Buibebua uewess e 1nq ‘Ainful jo awn ayi 1e JaAojdwa siy 82UBIUBAUOD 8Y} 104 UOIIEIO|
B 1B S| 8y }i |9SSAA SIY JO 8IIAI8S QYL Ul PAIBPISUOD 8Qq ||IM UBWIESS B ‘a|ni |eiouab
B SY ,'9WOY pue |3SS9A UdaMlaq liSUBJ] Ul UBWIEAS 3ie Se ,'19SS8A 8yl jo adinles

843 Ul paJapisuod Ajjesauab ase s1iod ubiaio) ul sARs| 810YS UO SIaqUIBW Mal)



In earlier cases, the maintenance rate of $8 per day was often reflected in
seamen’s union contracts and approved by the courts.' In recent years, signifi-
cantly higher maintenance awards are common, reaching $30 to $50 per day.'?
Although the law provides no formula for computing the amount of maintenance
owed, many companies pay a standardized daily rate. A standardized maintenance
rate should comport with rates courts have approved in recent decisions, and $25 per
day or somewhat more appears justifiable."®

A standard maintenance rate avoids the administrative problem of having to
calculate a separate rate for each seaman, and enables the company to respond
quickly in getting maintenance payments in place when an injury occurs. While
flexibility is needed to address unusual situations that arise, variances from the
standard rate should only be given in circumstances where legal obligations are not
met by the standard rate, or there are other sound reasons for doing so, and the

reasons for changing the rate in particular cases should be documented.

11 See Harper v. Zapata Off-Shore Co., 741 F.2d 87, 91 (5th Cir. 1984), and
cases cited therein.

12 McMillan v. TUG JANE A. BOUCHARD, 885 F.Supp. at 463-464 ($40 per day);
Ritchie v. Grimm, 724 F.Supp. at 61-62 ($54 per day); Harper v. Zapata Off-
Shore Co., 741 F.Supp. at 93 ($20 per day).

13 Where union contract specifies a maintenance rate, as part of a package of
benefits, the courts tend to be more lenient in upholding lower maintenance
rates agreed to by seamen’s unions. Gardiner v. Sea-Land Services, Inc., 786

F.2d 943 (9th Cir. 1986); McNaughton v. Exxon Shipping Co., 813 F.Supp.
710 (N.D.Cal. 1992).
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maintenance and cure.'® The treatment or “cure” must be necessary and the
charges for it reasonable.’® Seamen have a right to choose their treating physicians,
and whether particular care is necessary is viewed liberally in the seaman’s favor.?°
An employer’s wrongful refusal to authorize treatment recommended can subject it to
liability for resultant worsening of the seaman’s condition.?'

G. What Are The Consequences Of Mistakes
In The Provision Of Maintenance And Cure?

The vessel owner is subject to suit for failure to provide appropriate
maintenance and cure benefits and, if the seaman wins, the employer may be required
to pay the seaman’s attorney’s fees. While some cases have subjected vessel owners
to punitive damages for the wrongful denial of benefits that is willful or malicious,??
recent decisions do not allow punitive damages beyond attorneys’ fees.?®

Maintenance and cure claims can be brought separately or joined with claims
under the Jones Act or the unseaworthiness doctrine.?* Absent claims regarding
maintenance and cure owed, amounts paid in such benefits by the employer are

generally not admissible in Jones Act litigation.

18 Calmar S.S. Corp. v. Taylor, 303 U.S. at 528; Guevera v. Maritime Overseas
Corp., 59 F.3d at 1499.

19 Naviera Maersk Espana v. Cho-Me Towing, 782 F.Supp. 317 (E.D.La. 1992);
Calo v. Ocean Ships, Inc., 57 F.3d 159 (2nd Cir. 1995).

20  Alvarez v. Bahama Cruise Lines, Inc., 898 F.2d 312 (2nd Cir. 1990).
21 Calmar S.S. Corp. v. Taylor, 303 U.S. at 528.
22 Holmes v. J. Ray McDermott & Co., 734 F.2d 1110 (5th Cir. 1984).

23 Guevara v. Maritime Overseas Corp., 59 F.3d 1496(5th Cir. 1995): Glenn v.
Roy Al Boat Management Corp., 57 F.3d 1495 (9th Cir. 1995); O‘Connell v.
Interocean Management Corp., 90 F.3d 82 (3rd Cir. 1996).

24 Cooper v. Diamond M Co., 799 F.2d 176 (5th Cir. 1986).
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2. Intentional Misrepresentation Of Medical Condition

Another defense to maintenance and cure is the intentional misrepresentation
or concealment of injuries or medical problems by the seaman when he applies for
work. Where the failure to disclose injuries or medical problems is material to the
decision to hire the seaman and a connection exists between the information withheld
and the injury subsequently sustained, maintenance and cure can be withheld.2® If
such a misrepresentation is discovered in the course of a Jones Act suit, the employer
may file a counterclaim to recover maintenance and cure payments made, which
places the amount of maintenance and cure paid before the jury and focuses attention
on questions regarding the plaintiff’s honesty.

3. Collateral Sources Of Benefits

The employer need not pay maintenance in certain circumstances where the
seaman’s room and board are furnished to him without cost.* For example, if the
employer is paying for the seaman’s hospitalization, additional maintenance payments
are not required, because room and board are provided in connection with the
hospitalization. Maintenance is not owed to an injured seaman who is in prison or
while a seaman is in a public health hospital.>' But recent cases create considerable
confusion as to when collateral benefits received by the seaman may be credited

against the vessel owner’s maintenance and cure obligations, as discussed below.

29 Wactor v. Spartan Transp. Corp., 27 F.3d 347 (8th Cir. 1994); McCorpen v.
Central Gulf S.S. Corp., 396 F.2d 547, 548 (5th Cir. 1968); Tawada v. United
States, 162 F.2d 615 (9th Cir. 1947).

30 Vaughan v. Atkinson, 369 U.S. at 533.

31 Brown v. Aggie & Millie, Inc., 45 F.2d 1293 (5th Cir. 1973).
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aware that paying 2/3 of wages to injured employees is the norm under workers’
compensation. Accordingly, a package of benefits that is significantly lower than 2/3
of wages may be viewed with hostility. Further, many companies wish to treat injured
employees well as a matter of principle and to attract and keep high quality workers.

If an employer wishes to pay benefits beyond the minimum maintenance
required by law, what is the best way to do so? One approach would be to pay 2/3
of wages, or a similar amount, and call the full payment maintenance. However, many
companies denominate a portion of the payment (say $25 a day) as maintenance and
the balance as partial wages, an advance or a loan. The purported advantage of so
designating a portion of the benefits paid is that the employer hopes to recover some
of the benefits when the case is settled or tried to a conclusion. If the additional
payments are designated as wages, it is hoped that the amount so designated can be
offset against an award for wage loss in a Jones Act case. If the supplemental
payments are designated as a loan or an advance on settlement, the hope is that when
the case is resolved the employer can recover that amount.

Another advantage to the employer of designating part of the payment to an
injured employee as maintenance and part as a supplemental benefit is that the
employer has the flexibility of stopping the supplemental benefits, which are voluntary,
before the duty to pay maintenance has terminated. Some employers pay the
supplemental benefit for a specified period (perhaps up to 6 months); others terminate
supplemental benefits on a more discretionary basis. Such flexibility may be helpﬁxl
in balancing the objectives of treating injured workers generously and encouraging

them to return to work.

- L-11 -



- ZLT -

(P86 11D U1g)
L8 PT'd LYL ""0D 810yS-44O eiedez °A iddieH Uy 8NSSI SIYL JO UCISSNOSIP 83 QF

'ulaIayl pauo saseo pue ‘(ze6L "BA'Q'3) 0ZE ‘ELE "ddng'4
86L ‘0109 BuLIEYY SBBSISIAQ UBDLIBWY A ISOA ‘(YEEL N1 Y ‘ddy-eq) 2/
PZ°0S 8EQ '3/ ‘siuelnsuo) pue sadIAIaS Buip/ap 19g A fasdwes Ze6 1L 11D
UG *ddy°e1) 907 ‘£8L PZ'0S GOQ '*010D SEISIINQ Wil A BUNOA OO\ 38  GE

(2861 "M1D WIG) GYE PZ'4 699 '*0D “dsuess B Buimoy auiges ‘A
[210/ *(2661 "11D3SL) OLTL PZ 4 ¥86 ‘"0 Burddiys uoxxg ‘A poomusj/z ((z661L
41D UIS) ¥€6-626 ‘€76 PZ'd €56 ‘eaudwy ylION J0 ‘0D UIBISSAA A sdijiyd  ve

(G461 11D PE) €61 PZ'd 926
100 491y O1YO A meyS (£661 “JeIN'A) LGE "ddNng 4 6EG ‘Alssaniun surydoy
SUYor "A eJONW (€66 L "N1D UIB) LES PE'4 9 ' 'SAIIS JoAY 13dDN) A IYSMEISIUR)S  €E

Bunum pue ‘(sjuswAed ddueusiulew wouj 10u Inq) sabem ayl wouy saxel Buinonpsp
‘safem |enued pue asueualutew 10y $309y9 ajeledss Buinss|) "sabem ase sjuswAed
8yl 1eyl spew si piodas Jedld B I usAlB aq Ajaxl aiow |Im 1pald ‘sabem jenued
se pajeubisap aie sluswAed |elusws|ddns yons §| -palebi st U yaiym ui uonaipsun|
841 pue ased ieindied e Jo sioey ayl uo puadap |IM UBAIB s 11paJo e Jaylaypa
‘uanib aq |im sjuswAed [eluawd|ddns 104 S11PaID 1BY] UIR1ISD SUBSW OU AqQ s1]]

oc 21118 01 Jynuield ayl aonpui
01 papuajul syjuswAed Aselunjon ‘10e} Ul ‘asem Asyl 8sneodaq PaJan0dal 8q lou pINoD
seaAojdwa painful 01 sueo| 8i1am pawiejd siaAojdwa sjunowe 1ey) pjoy sased 18yl0
oc 'S@6em se jou pue uoneb)qo asueusiulew ay) Jo uonoeysnes ul pied sem 1j8uaq
|elusws|ddns ayi eyl Jo »c S902M 10U pue suyausq abuiy AN aiam 1o ?aAojdwo
9yl wouy suononpsp (josAed Aq Ajensed papuny aiem siyauaq ayl 1eyl punoib
9yl uo sjudwiAed yons 10y 1PaID palUBP BABY SLINOD ‘SaseDd Jaylo uj ce 10A0|dwa
9yl Ag pied pue sefem |eluewsajddns se paleubisep siunowe 10} sased 1oy

S8UOf Ul spieme ssoj abem wWoy $19530 Pamo||e aABY S1INOD SBOUBISU) AWIOS U|



a letter to the seaman at the outset explaining that separate wage and maintenance
payments will be made are measures that will help make such a record.

With regard to supplemental payments designated as disability payments, there
is a greater likelihood of recovery if the employee does not contribute to these benefits
through payroll deductions, and company literature does not describe them as fringe
benefits. If supplemental payments are considered loans against settlement or
judgment, the loan arrangements should be set forth in writing and clearly understood
by the employee.

The great majority of Jones Act cases settle. Supplemental payments made
during convalescence are generally not discussed in settlement negotiations or
deducted from settlements. For cases that are tried to conclusion (a small minority),
if supplemental payments are properly designated and documented, the likelihood of
offset or recovery will be increased but is by no means certain. Whether or not a set
off for supplemental payments occurs, providing supplemental payments is probably

a wise policy from the perspective of overall claims management and cost

containment.

IV. SOME PRACTICAL SUGGESTIONS

A. Have A Plan

Companies that think through maintenance and cure issues and have a policy
for handling maintenance and cure that comports with legal requirements and sound
personnel and claims practices will avoid many problems. When seamen are injured,
maintenance and cure payments should start promptly and related issues that arise
must be addressed. Forethought and planning greatly increase the likelihood of

correct decisions in this area. A company policy regarding the amount of maintenance
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where it is not clear whether an employee is a seaman entitled to maintenance and
cure or a person entitled to benefits under the Longshore and Harbor Workers’
Compensation Act; (2) when considering terminating maintenance and cure, in cases
involving serious injuries, when medical evidence on whether maximum cure has been
reached is unclear or disputed; (3) before denying claims or seeking to recover benefits
previously paid on the grounds of a seaman’s willful misconduct, a seaman
withholding information regarding his medical condition during the hiring process, or
failure to cooperate in medical care; and (4) when confronted with unusual medical
conditions, where it is not clear if the condition arose in the service of the vessel.
Discussing such cases with counsel before taking action may be helpful and cost-
effective in the long run. In some cases a declaratory judgment action by the
employer may be useful in seeking a judicial determination of the employer’s
obligations.

D. Maintain A Broad Perspective

Vessel operators and their representatives who deal with maintenance and cure
should not lose sight of the larger objectives of controlling claims costs and promoting
sound claims and personnel practices. Employers should pay sufficient benefits to
reduce the likelihood of litigation, but monitor cases closely to insure that seamen are

meeting their obligations.
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