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Experts can play prominent roles in litigation.  Once an event occurs that will likely result in litigation, parties should consider how to capture evidence for use by experts, the content of communications with experts, how to ensure that helpful opinions are admitted into evidence at trial, and harmful opinions are excluded, and whether to enlist outside experts at all.  This paper will analyze these issues in the context of federal court proceedings, although state court practices often follow the federal procedure to one degree or another.
I. Preserving Evidence For Use By Experts

Few factors help an expert’s credibility more than examining evidence first-hand.  Experts who can attest to having personally inspected a piece of equipment have a distinct advantage over those who must rely only on photographs or other less desirable sources.  Bringing experts to the scene of a casualty is not always feasible, in part because we often have a better sense of which experts are needed to defend one’s case after a thorough investigation, at which point much of the equipment is often put back in service, repaired, or perhaps even discarded.  Aside from losing the ability of your expert to examine evidence, failure to preserve the evidence can result in serious sanctions if the failure is intentional and prejudices the other side.  Moreover, while the sanctions are less severe for the mere negligent or even reckless failure to preserve evidence, even in these cases, a court may prohibit an expert or an entire line of testimony in order to cure the prejudice. 
In order to preserve crucial evidence for use later by experts who may be needed, surveyors, attorneys, adjusters, and others on the scene must consider what issues might be implicated in any dispute with others and attempt to preserve all pertinent evidence for later examination by your experts and theirs.  One cannot often discern what issues will arise as litigation proceeds, and this uncertainty early in a case mandates that parties and their attorneys preserve as much potential evidence as feasible.  Whenever possible, preserve the actual equipment involved (broken wire, broken line, ladder from which the employee fell, fuel line that ruptured causing a fire, etc.) and, when that is not feasible, take copious photographs of that equipment and of the scene.  Retain vessel logs, on-board video or audio recordings, training materials, and any safety devices used (the lifejacket in a drowning, the shoes in a slip and fall), etc.  Of course, all shoreside records kept in the ordinary course of business should be obtained by the lawyer as well, including accident reports, safety meeting minutes attended by an injured employee, barge maintenance records, and similar documentation.  The sooner the lawyer acquires this potential evidence, the less likelihood the client will inadvertently dispose of it. 
The punishment for intentional or negligent failure to preserve evidence can run the gamut from the exclusion of testimony regarding the missing evidence to an adverse spoliation instruction to a dismissal of the party’s complaint or answer.  At bottom, the rationale behind sanctioning a party for failure to preserve evidence is to ensure an even playing field.  As one court stated:

If, in a single case, one party is permitted, without sanction, to selectively determine what relevant evidence is worthy of being preserved for use in a possible suit and to destroy, without notice to a potential adversary, other evidence, knowing its potential adverse relevance to the issue to be generated by the assertion of claims, it will quickly become the routine practice that important evidence will be destroyed for the sake of convenience and self-interest. Thus, the truth-seeking process will be irreparably subverted, denying opposing parties a full and fair hearing.
Allstate Ins. Co. v. Creative Env’t Corp., 1994 WL 499760, *8 (D. R.I. April 01, 1994).  Most courts reserve the most severe sanction of dismissal for “cases where a party has maliciously destroyed relevant evidence with the sole purpose of precluding an adversary from examining that relevant evidence.” Northern Assur. Co. v. Ware, 145 F.R.D. 281, 281-82 (D. Me. 1993).   Instead, courts generally either exclude testimony regarding the missing evidence or give the jury an adverse spoliation instruction.  
In determining whether to preclude the party originally with custody of the missing evidence from presenting expert testimony about the evidence, courts consider whether: (1) the opposing party suffered prejudice as a result of the missing or destroyed evidence; (2) any method exists to cure the prejudice; (3) the evidence had practical importance; (4) the loss of the evidence occurred in bad faith; and (5) any potential abuse exists if the court fails to exclude the evidence.  Id. at 283.   Although some courts may require a finding of bad faith before instructing the jury on spoliation, courts generally do not require bad faith for the lesser sanction of evidence exclusion.  See, e.g., Henning v. Union Pacific R. Co., 530 F.3d 1206, 1220 n.6 (10th Cir. 2008) (mere negligence in losing or destroying evidence is insufficient to warrant an adverse inference instruction because it does not support an inference of consciousness of a weak case). 


On the other hand, a “spoliation sanction is proper where (1) a party has a duty to preserve evidence because it knew, or should have known, that litigation was imminent, and (2) the adverse party was prejudiced by the destruction of the evidence.”  Id. at 1220.   Courts require “evidence of intentional destruction or bad faith before a litigant is entitled to a spoliation instruction.” Id.  The bad faith requirement is based on the understanding that an “adverse inference is a powerful sanction as it brands one party as a bad actor and necessarily opens the  door to a certain degree of speculation by the jury, which is admonished that it may infer the presence of damaging information in the unknown contents of an erased audiotape.”  Id. at 1219-20.  Moreover, to prove relevance, the party moving for the instruction must show the relevance of the missing evidence, because without proving relevance the party cannot show prejudice.  Id. at 1220.  

In fashioning a proper remedy, courts pay close attention to the knowledge of the party initially in possession of the missing evidence.  In several cases involving claims adjusters, the courts have held the adjuster to a standard significantly higher than what they would employ in assessing an ordinary plaintiff.  See, e.g., Allstate Ins., 1994 WL 499760 at *8; Northern Assur., 145 F.R.D. at 281-82.  In these cases, the courts specifically reprimand the adjustors for failing to at least memorialize the evidence through video or photographs when they, given their experience, should have known better.  See id.  Accordingly, while preserving evidence is essential to maintaining all possible avenues for expert testimony, preserving evidence serves a critical defense function, especially in companies and industries where claims agents and adjusters become involved immediately in the case.  The best practice is to preserve all evidence possible and, when not possible, to thoroughly document it through photographs, video or other methods.  
II. Confidentiality of Attorney-Expert Communications

Attorneys retain experts for a variety of reasons that do not involve the experts’ production of a report or testimony at trial.  In a complicated collision case involving alcohol or other intoxicating substances for example, an attorney may consult with a toxicologist, marine reconstructionist, doctor, marine surveyor, or others before deciding which experts are warranted in the case.  The Federal Rules of Civil Procedure protect communications between an attorney and consulting experts, including documents provided to the expert for the purpose of providing consulting advice, absent extraordinary circumstances.  Rule 26(b)(4)(B) (“Ordinarily, a party may not, by interrogatories or deposition, discover facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or to prepare for trial and who is not expected to be called as a witness at trial.”). 
Once an attorney has disclosed the expert in Federal Court under Rule 26(a)(2)(A) as a person who may provide opinion testimony at trial, however, all communications between the attorney and expert are discoverable, including those that occurred before the attorney identified the expert.  Regional Airport Auth. of Louisville v. LFG, 460 F.3d 697, 715-17 (6th Cir. 2006) (court joins the “‘overwhelming majority’ of courts, in holding that Rule 26 creates a bright-line rule mandating disclosure of all documents, including attorney opinion work product, given to testifying experts”); Oklahoma v. Tyson Foods, Inc., slip copy, 2009 WL 1578937, *4 (N.D. Okla. June 02, 2009) (risk of seeking an expert’s opinion before disclosing the expert is that all communications occurring prior to the designation become discoverable). Although an exception may arise for a witness who serves as both a consulting and testifying expert, the exception applies only when the communications are wholly unrelated to the subject matter of the expert’s report.  See id. at 5. An attorney who unwittingly sends an email or document without first considering whether the contents are something he or she really wants to share with the other side can provide his or her opposing counsel with excellent ammunition to discredit or even disqualify the expert at trial. 

This “bright line” disclosure requirement even extends to documents given to the expert that would normally fall within the parameters of attorney work-product or attorney-client privilege.  Fed. R. Civ. Pro. 26 Advisory Committee’s Note cited in In re Pioneer Hi-Bred Int’l., Inc., 238 F.3d 1370, 1375 (Fed. Cir. 2001) (“Given this obligation of disclosure, litigants should no longer be able to argue that materials furnished to their experts to be used in forming their opinions . . . are privileged or otherwise protected from disclosure when such persons are testifying or being deposed.”)  The majority of the courts that have required the discovery of all documents provided to the expert and all communications between the expert and attorney reason that the “bright-line interpretation. . . makes good sense on several policy grounds: effective cross examination of expert witnesses will be enhanced; the policies underlying the work product doctrine will not be violated; and. . . counsel will know exactly what documents will be subject to disclosure and can react accordingly.”  Karn v. Ingersoll-Rand Co., 168 F.R.D. 633, 639 (N.D. Ind. 1996) (internal citations omitted); see also, e.g., Pioneer, 238 F.3d at 1375-76. (“any disclosure to a testifying expert in connection with his testimony assumes that privileged or protected material will be made public”); Elm Grove Coal Co. v. Director, O.W.C.P, 480 F.3d 278, 299-03 (4th Cir. 2007) (rational behind the work product privilege is “hardly served when the attorney discloses his legal theories and opinions to a retained expert in order to shape opinion testimony to be offered at trial.”) (internal citations omitted); Tyson Foods, Inc., 2009 WL 1578937 at *2 (“Effective cross-examination of expert witnesses is particularly crucial as their subjects are generally outside the common knowledge of jurors and the Court and their opinions can be based on evidence which would otherwise be inadmissible if relied on by others in their field.”). 
In Karn v. Ingersoll-Rand Co., the court stated that “Without pre-trial access to attorney-expert communications, opposing counsel may not be able to effectively reveal the influence that counsel has achieved over the expert's testimony.”  Id. at 640.  The court noted that while a “strong attack on the merits of an expert's conclusions by itself substantially undermines the credibility of the expert. . . . the additional showing that counsel manipulated the expert's analysis and ultimate findings pushes the expert's testimony from the realm of sloppy science into that of biased science.”  Id.  While a very small minority of district courts will allow a party to claim the material provided to the expert constitutes work product, the majority of federal courts hold that once an attorney discloses an expert, “fundamental fairness requires disclosure of all information supplied to a testifying expert in connection with his testimony.”  See, e.g., Pioneer, 238 F.3d at 1375. 
Rule 26(a)(2) mandates the disclosure of information “relating to a testifying expert” without any discovery request, but counsel should request all communications between the opposing party or its attorneys and the opposing experts in his or her initial discovery requests,  and renew these requests via a subpoena for documents prior to the expert’s deposition. See, e.g., Tyson Foods, Inc., 2009 WL 1578937 at *2.  These communications, should they exist, provide an important view of the relationship between the attorney and expert and excellent grounds to attack the expert’s credibility.  
III. Withdrawing Experts

An attorney may want to withdraw an expert he or she has previously identified as a witness likely to give opinion evidence or even disclosed pursuant to Rule 26 for a variety of reasons, including: a shift in case theory, a determination that expert provides cumulative testimony, a concern that the expert will not provide coherent testimony at trial, or because the expert’s opinions are not particularly helpful to the party’s case.  Withdrawing an expert, however, presents several significant risks.

a. Missing Witness Rule
A missing witness instruction is a classic example of a risk a party faces when withdrawing an expert.  The rule allows the jury to infer that the expert would have provided unfavorable testimony to the party who could have called him or her but did not.  See Grajales-Romero v. American Airlines, Inc., 194 F.3d 288, 298 (1st Cir. 1999).  “The determination of whether a missing witness instruction should be given rests within the trial court's sound discretion.”  Labit v. Santa Fe Marine, Inc., 526 F.2d 961 (5th Cir.) cited in Cameo Convalescent Center, Inc. v. Senn, 738 F.2d 836 (7th Cir. 1984).  Nearly 100 years ago, the United States Supreme Court established the missing witness rule when the Court stated that “if a party has it peculiarly within his power to produce witnesses whose testimony would elucidate the transaction, the fact that he does not do it creates the presumption that the testimony, if produced, would be unfavorable.”  Jones v. Otis Elevator Co., 861 F.2d 655, 658-59 (11th Cir. 1988) citing Graves v. United States, 150 U.S. 118, 121 (1893).  The missing witness rule applies equally to experts retained and designated by one party, but then not called at trial.  See, e.g., Scripps-Howard Broadcasting Co., Inc. v. Regency Electronics, Inc., 765 F.2d 146, *2-3 (6th Cir. 1985) (holding that trial court did not err in refusing to give the jury a missing witness instruction when a party failed to call an expert witness).  
While federal courts have phrased the requirements of the missing witness rule in a variety of ways, they essentially agree that a missing witness instruction is appropriate only when the witness would have testified adversely to a party:
(1) the party must have the power to produce the witness; (2) the witness must not be one who would ordinarily be expected to be biased against the party; (3) the witness's testimony must not be comparatively unimportant, or cumulative, or inferior to what is already utilized in the trial; and (4) the witness must not be equally available to testify for either side.

York v. American Tel. & Tel. Co., 95 F.3d 948, 955 (10th Cir.1996); see also, e.g., Russell v. Nat’l R.R. Passenger Corp., 189 F.3d 590 (7th Cir. 1999); Jones, 861 F.2d at 659.  “The party requesting a missing witness instruction adverse to the other side has the burden to demonstrate that these criteria are satisfied.” Wilson By & Through Wilson v. Merrell Dow Pharmaceuticals Inc., 893 F.2d 1149, 1151 (10th Cir. 1990)

Most courts treat the first, second and fourth requirements as interrelated parts of the same question, because all three address whether the expert is available to the party who has designated him or her while unavailable to the other side.  See, e.g., Grajales-Romero., 194 F.3d at 288; Jones, 861 F.2d at 659. “A witness' availability is not determined solely from his physical presence at the trial or his accessibility to subpoena. Rather, availability also will turn on the witness' relationship to the nonproducing party.”  Jones, 861 F.2d at 659. “A witness is unavailable in a practical sense when this relationship is such that it creates bias or hostility against the opposing party.” Id.  Indeed, some courts have found that because of “an employee's economic interests, the employer-employee relationship is recognized as one creating practical unavailability.”  Id. at 659-60.  Other courts, however, have held that “[w]hatever might be the case in an action by a third party against the employer, we see no factual basis in this day and age for thinking that, in the absence of evidence of personal hostility, a subordinate employee would be more favorable to a corporate employer than to a fellow-worker.”  Labit, 526 F.2d at 963.  
If, however, as the D.C. Circuit has reasoned, “both can call him and he is impartial, ordinarily it will have little weight; if it appears that he would naturally side with one party, it is reasonable to expect that he does not use him for good reason; and that is fair argument for the other.”  Tavoulareas v. Piro, 817 F.2d 762, 831 (D.C. Cir. 1987).  An expert, however, will almost always meet this prong because, as a hired agent or employee specifically recruited for the pending case, the expert will be available to the party who has hired him or her in a way that he or she will not be to the other side.  In certain cases, however, such as those involving treating physicians, courts have found a witness who might technically qualify as an expert actually available to both sides.  See, e.g., Dunlap v. G. & C. Towing, Inc., 613 F.2d 493 (4th Cir. 1980) (holding that plaintiff’s treating physician was equally available to both parties).  
In addition, the potential testimony cannot be cumulative and must be superior to that relied on at trial.  Jones, 861 F.2d at 660; see also, e.g., Wilson, 893 F.2d at 1151 (holding that when the expert’s testimony was cumulative and relatively unimportant, the opposing party was not entitled to a missing witness instruction); Scripps-Howard Broadcasting, 765 F.2d at *2-3 (holding that in cases involving an expert that “[n]o such inference arises where the only object of calling such witness would be to produce corroborative, cumulative, or possibly unnecessary evidence.”).  This requirement provides a critical release valve for attorneys seeking to winnow down their witness list to only those witnesses who truly present important and unique testimony.   
Finally, even without the missing witness rule, in some cases, withdrawing an expert prior to trial may result in the opposing party commenting on the expert’s absence from trial during closing arguments. See, e.g., Jones, 861 F.2d at 659; Scripps-Howard Broadcasting, 765 F.2d at *3.  In cases where other witnesses discuss or refer to the expert and his or her role in an investigation or treatment, even the mere mention of the expert’s absence during closing can have a damaging effect on a party’s case.  See id.; see also Cameo Convalescent Center, 738 F.2d at 836; Yumich v. Cotter, 452 F.2d 59, 64 (7th Cir. 1971) (holding that because the district court allowed the plaintiff to comment on the absence of testimony from defense witnesses the court did not abuse its discretion in refusing a missing witness rule).    
b. Opposing Counsel Enlisting Your Expert
In certain situations and courts, withdrawing a previously designated expert from those the attorney expects to offer opinion evidence at trial gives the opposing party the opportunity to call that expert as a witness at trial.  The ability of the opposing party to call a withdrawn expert, however, is governed by an often confusing and contradictory body of law that relies heavily upon the timing of the withdrawal and the discretion of the district court.  Within this morass, courts generally follow one of several different approaches, depending on the jurisdiction, in determining whether a party can depose and call an opposing party’s expert at trial.
Some courts hold that Rule 26’s consulting expert protection allows attorneys to withdraw identified experts at any time prior to the deadline for the final designation of witnesses. Durflinger v. Artiles, 727 F.2d 888, 891 (10th Cir. 1984) (holding that an expert identified but not designated, still fell under Rule 26’s consulting expert rule and therefore, could not testify for the opposing party); In re Shell Oil Refinery, 132 F.R.D. 437, 440-41 (E.D. La. 1990) (“Prior to the court imposed deadline for exchange of witness lists, a party is free to make strategic decisions changing an anticipated witness to a non-witness.”).  In these cases, however, “Once a witness has been designated as expected to testify at trial, there may be situations when the witness should be permitted to testify for the opposing party.  Peterson v. Willie, 81 F.3d 1033, 1037-38 (11th Cir. 1996), see also, e.g., House v. Combined Ins. Co. of Am., 168 F.R.D. 236, 238-49 (N.D. Iowa 1996) (holding that the “designation of an expert as expected to be called at trial, pursuant to Fed. R. Civ. P. 26(b)(4)(A), even if that designation is subsequently withdrawn, takes the opposing party's demand to depose and use the expert at trial out of the “exceptional circumstances” category of Rule 26(b)(4)(B)”).  
Indeed, the Eleventh Circuit in Peterson even indicated that it might allow a party to compel the testimony of an expert consulted but not yet designated by the opposing party when the opposing party ceases using the expert.  See id.  Finally, under very limited circumstances, an opposing party may be able to compel the trial and deposition testimony of a consulting expert, and discover his or her notes, expert/attorney communications, and documents relied on when a party declines to call the expert at trial.  See, e.g., Rubel v. Eli Lilly and Co., 160 F.R.D. 458, 459-62 (S.D. N.Y. 1995) (holding that where the “expert in question has allowed discovery without objection,” Rule 26 does not prohibit compelling the testimony of the opposing party’s expert); Crowe v. Nivison, 145 F.R.D. 657, 657-58 (D. Md. 1993) (holding that a physical or mental examination pursuant to Rule 35 precludes a party from preventing the opposing party from compelling the physician’s testimony under Rule 26); Fitzpatrick v. Holiday Inns, Inc., 507 F. Supp. 979, 979-80 (D.C. Pa. 1981) (holding that party could call opposing party’s medical expert for the purpose of laying foundation to introduce a Rule 35 Physical and Mental Examination report even though the opposing party had decided not to call the physician as a witness); but see Ager v. Jane C. Stormont Hospital & Training School for Nurses, 622 F.2d 496, 501 -503 (10th Cir. 1980) (holding the “‘proper showing’” required to compel discovery of a non-witness expert retained or specially employed in anticipation of litigation corresponds to a showing of ‘exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means’”); Brown v. Ringstad, 142 F.R.D. 461, 462-65 (S.D. Iowa 1992) (“If the doctor is not to be called at trial, discovery from him, except for his report furnished under Rule 35(b), can be had only upon a showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts and opinions on the same subject by other means.”). 
As a practical matter, the potential harm caused by withdrawing an expert depends heavily upon the jurisdiction in which the matter is pending and the reason why the attorney has chosen to withdraw the expert.  Accordingly, experts should be disclosed with caution.
IV. Excluding Experts under Daubert
Selecting the wrong expert can result in a variety of challenges, not the least of which is exclusion of that expert under Daubert.  A successful Daubert challenge has the effect of excluding an expert’s report, testimony and conclusions from trial and potentially leaving a party without sufficient proof to successfully try or defend their case.  

Under Federal Rule of Evidence 702, an expert may provide opinion evidence if “(1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.”  In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), the United States Supreme Court determined that Rule 702 not only required an expert to testify about “(1) scientific knowledge that (2) will assist the trier of fact to understand or determine a fact in issue” but also mandated that the testimony be both relevant and reliable.  Id., 509 U.S. at 593; Fed. R. Evid. 702 Advisory Committee Note.  As the Daubert Court reasoned, “This entails a preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts in issue.”  509 U.S. at 593.

In Daubert, the Court provided a list of factors the district court could consider in determining the reliability of the expert testimony, including: (1) whether the science relied on can be and has been tested; (2) whether it has been subjected to peer review; (3) the known rate and potential for error; (4) its general applicability (whether a substantial part of the scientific community agrees); and (5) the existence and maintenance of standards and controls.  Id. (emphasis added).  Daubert and subsequent Supreme Court opinions have made clear that these factors are flexible and non-exclusive.  Id. at 595.  

The Advisory Committee Note to Federal Rule of Evidence 702 contains an additional list of factors a district court might consider, including whether:  (1) the expert developed his or her opinion for litigation or as a part of ongoing research; (2) the presence of an analytical gap in the expert’s reasoning; (3) the expert accounts for alternative explanations for the conclusions he or she reaches; (4) the expert took the same care he or she would have taken in the course of regular work in his or her field; and (5) other experts in the field have reached reliable results analyzing similar issues. (emphasis added).

Accordingly, Daubert and Federal Rule of Evidence 702 require a district court to act as a gatekeeper to “ensure that any and all scientific testimony or evidence admitted is not only relevant, but reliable.”  Dodge v. Cotter Corp., 328 F.3d 1212, 1221 (10th Cir. 2003).  “The Supreme Court has made clear that where expert testimony's factual basis, data, principles, methods, or their application are called sufficiently into question the trial judge must determine whether the testimony has a reliable basis in the knowledge and experience of the relevant discipline.”  Id. at 1221-22 (internal citations omitted).  Under Daubert, “Reliability is determined by assessing whether the reasoning or methodology underlying the testimony is scientifically valid.”  Hollander v. Sandoz Pharms. Corp., 289 F.3d 1193, 1204 (10th Cir. 2002) (internal citations omitted).  In other words, a district court must “determine whether the evidence is genuinely scientific, as distinct from being unscientific speculation offered by a genuine scientist.”  Dodge, 328 F.3d at 1222 (internal citations omitted).   

Although Daubert involved a challenge to medical causation experts, the Supreme Court has applied the doctrine broadly.  In Kumho Tire Co. v. Carmichael, the Court held that Daubert applied to all areas of specialized and technical knowledge governed by Rule 702, including those fields that do not traditionally involve areas of scientific expertise.  526 U.S. 137, 147 (1999).  Subsequent lower court opinions have made clear that Daubert applies to all expert testimony, including specialties such as accounting, rules of navigation, accident reconstruction and all other subjects for which an expert may provide expert testimony.  See, e.g., In re Williams Securities Litigation, 496 F. Supp.2d 1195, 1233 (N.D. Okla. 2007) (“The reliability determination must be made regardless of the subject of the proposed expert testimony.”); Moore v. Ashland Chem. Inc., 151 F.3d 269, 275 n.6 (5th Cir. 1998) (holding that the circuit had “rejected the position that application of the Daubert factors is unwarranted in cases where expert testimony is based solely on experience or training.”).

Moreover, Daubert applies in all federal litigation – including Jones Act and other Admiralty cases.  Stolt Achievement, Ltd. V. Dredge B.E. Linholm, 447 F.3d 360, 366 (5th Cir. 2006) (holding that the Daubert principles governing expert witnesses “apply in admiralty matters.”); see also, e.g., Wills v. Amerada Hess Corp., 379 F.3d 32, 46-47 (2nd Cir. 2004); Knight v Kirby Inland Marine, 482 F.3d 347 (5th Cir. 2007); Hughes v. Int’l Diving & Consulting Servs., Inc., 68 F.3d 90 (5th Cir. 1995); Curry v. Enso Offshore Co., 54 Fed. Appx. 407 (5th Cir. 2002).  Accordingly, whether the expert proposes to testify about medical causation, rules of navigation or general managerial accounting, the proponent of the expert must ensure that the expert has based his or her opinion on “good grounds,” such as the application of a reliable methodology or assessment of the facts according to the relevant discipline. See Daubert, 509 U.S. at 590.
Challenging an opposing party’s experts under Daubert can be critical.  Daubert is equally applicable in cases where an expert either fails to support an opinion by applying a recognized methodology to the facts of the case or renders an opinion based on nothing more than his or her own conclusion.  Such “ipse dixit” opinions provide fertile ground for a Daubert challenge.  See, e.g., Target Market Pub., Inc. v. ADVO, Inc., 136 F.3d 1139, 1143 (7th Cir. 1998) (Supreme Court and other courts have not hesitated to exclude expert testimony on the ground that it did not rise above subjective belief or unsupported speculation.).   

In General Electric Co. v. Joiner, the Supreme Court held that an expert’s conclusions must relate to the existing data relied on by the expert.  522 U.S. 136, 146 (1997). Undeniably, “conclusions and methodology are not entirely distinct from one another.  Trained experts commonly extrapolate from existing data. But nothing in either Daubert or the Federal Rules of Evidence requires a district court to admit opinion evidence that is connected to existing data only by the ipse dixit of the expert.”  Id.  Accordingly, held the Joiner Court, a district court “may conclude that there is simply too great an analytical gap between the data and the opinion proffered” and strike the expert’s conclusions because they are supported by nothing more than the expert’s own guess.  Id.  

In Kumho Tire Co. v. Carmichael, the Supreme Court found the plaintiff failed to establish the reliability of his expert’s method of tire failure analysis when the only evidence supporting the method’s reliability was the expert’s own experience.  526 U.S. 137, 156-158 (1999).  The Court, in concluding that the expert’s experience failed to establish reliability under Daubert, distinguished between an expert drawing a conclusion “from a set of observations based on extensive and specialized experience” and proffering an opinion based on more than mere observation.  Id. at 156-57.  

Thus, well-established law now dictates that in cases involving analysis beyond bare observation, experts must base their contentions on more their experience to provide a sufficient indication of the method’s reliability.  Id. at 156.  Absent reliance on significant authoritative sources validating the expert’s conclusion, the expert’s own claim that his or her method was accurate based on his experience is insufficient.  See id. 

In a particularly well-reasoned case involving the causation of injuries arising out of a marine accident, the Fourth Circuit found a tendered expert’s opinion unreliable because the expert failed to consider facts relevant to the case before arriving at an opinion.  Holesapple v. Barrett, 5 Fed. Appx. 177, 179-80 (4th Cir. 2001).  The Holesapple Court rejected the expert’s opinion, based on his “experience as a recreational and commercial boat operator, race boat driver, test boat driver, and instructor,” stating that while the expert relied upon his experience in arriving at his conclusions, the expert failed to rely “on any of the standard indicia associated with this particular accident.” Id. at 179.  Indeed, held the court, “it still is a requirement that the expert opinion evidence be connected to existing data by something more than the ‘it is so because I say it is so’ of the expert.”  Id. at 180.  Failure to do so “presents an almost perfect example of an ipse dixit opinion.”  Id.  

Hence, courts have adequate grounds to exclude those opinions in which the expert bases his or her opinions on nothing more than “my experience,” “my knowledge,” or “my understanding.”  If the expert “has a reliable basis in the knowledge and experience of the relevant discipline” such as an authoritative source, generally accepted practice, or other expert testimony, the expert can survive a Daubert challenge.  See Dodge, 328 F.3d at 1221-22.  If, however, the expert’s opinion is based on his or her own personal experience, such testimony presents, in the words of the Holesapple court, “an almost perfect example of an ipse dixit opinion.”  5 Fed. Appx. at 180.  At that point, the expert’s testimony becomes inadmissible under Daubert. 

V. Using In-House Experts
Although experts are typically witnesses hired by attorneys in particular litigation, experienced personnel employed by a party can be effective expert witnesses at trial.  Obviously, their bias in favor of the employer will be evident to the jury, although outside experts paid thousands – sometimes tens of thousands – of dollars to provide opinions in the particular case have an obvious bias as well.  Also, the in-house expert must devote his or her time to the case as any other expert.  In house experts, however, can provide the added benefit of being more familiar with the company’s operations than an expert will acquire during the litigation, and can put a face before the jury for a company that can otherwise seem impersonal.  Of course, a prerequisite to using an in-house expert is having a person with the necessary credentials and savvy to communicate information convincingly to a jury, and to effectively handle cross-examination.

Courts generally apply the same rules that govern hired witnesses to in-house witnesses.  Rocky Mountain Nat’l Gas Co. v. Cooper Indus., Inc., 166 F.R.D. 481, 481-83 (D. Colo. 1996) (based on the “underlying policy of rule 26(b)(4)(B), courts have not allowed parties to discover factual knowledge and opinions possessed by an opposing party's consultative experts where the experts acquired the information (1) through their employment with the opposing party and (2) in anticipation of the underlying litigation.”).  As one court noted, “To rule otherwise would encourage economic waste by requiring an employer to hire independent experts to obtain the protection of Rule 26(b)(4).  Protection of an in-house expert's opinions supports improved public safety and other social benefits of self-analysis.”  In re Shell Oil Refinery, 132 F.R.D. 437, 441 (E.D. La. 1990).  Indeed, whether the “work of an in-house expert is used not only to defend a lawsuit but also to improve a company's operations or product design does not remove him from the parameters of Rule 26(b)(4)(B).”  Id.   Whether a party retains or specially employs an in-house expert in anticipation of litigation must be decided case-by-case.  Id. at 442. 
Not all in-house experts fall within the ambit of Rule 26’s consulting expert protection.  Id.   An “expert who is simply a general employee of the party not specially employed on the case . . . should be treated as ordinary witnesses under Rule 26(b)(1), and if their work was in anticipation of litigation or preparation of trial, then discovery must be analyzed under the work product doctrine, Rule 26(b)(3).” Id. citing Fed. R. Civ. Pro. 26 Advisory Committee’s Note. Some courts have defined retained or specially employed as “something more than simply the assignment of a current employee to a particular problem raised by current litigation.”  Kan.-Neb. Nat’l Gas Co., Inc. v. Marathon Oil Co., 109 F.R.D. 12, 16 (D. Neb. 1985).  Other courts, however, hold that “a regular employee may become specially employed when he is designated and assigned by a party to apply his expertise to a particular matter in anticipation of litigation or for trial.”  Shell Oil Refinery, 132 F.R.D. at 442.  

Conclusion
Determining early in a case what issues will arise in future litigation and which experts the case will require can be difficult.  Parties should involve experts early when practical, and in any instance preserve evidence for other experts who may be needed as the case proceeds.  Communication with experts should be done with the expectation that all communication will be seen by the other side, because it often is.  Disclose expert witnesses judiciously because withdrawing experts may carry heavy penalties, but seek to exclude opposing experts when their opinions are inadequately supported.
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