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Introduction
 
Perhaps not surprising to those who use it, the Lake of the Ozarks is the third most accident prone waterway in the United States, behind only the Atlantic Ocean and the Colorado River.
  Collisions with another vessel are the most common type of boating accident, with alcohol the leading contributing factor.
  In addition to the Lake of the Ozarks, the Mississippi River, Missouri River, and countless other rivers and lakes in Missouri make for an unfortunate source of boating accidents every summer.  
This article will address some practical matters to consider when confronted with a boating accident, a few jurisdictional problems that often arise, the availability of invoking the federal Limitation of Liability Act, and a short list of a few issues that may surface in certain types of pleasure boat litigation.  This article will focus on the most prominent litigation pertaining to recreational boating in the Midwest, including collisions and allisions, fires and dock collapses at marinas, and propeller injuries.

Investigation and Discovery

Collisions can involve impact between two boats, or one boat striking a fixed object (called an “allision”), often resulting in injuries to persons aboard one or more of the boats involved.  When investigating a collision, consider the common allegations against the boat operator in a typical collision case: failure to keep a careful lookout, operating at an excessive speed,
 failure to yield the right of way, failure to sound a warning of collision, failure to take action to avoid a collision, operating without proper navigation lights
 and, because many cases involve drinking, operating while intoxicated.  If the owner was not operating the boat at the time of the accident, allegations will usually include negligent entrustment against the actual owner.

Most boat collisions occur in crossing situations.  For these encounters, the Inland Rules of Navigation provide certain protocols which, though not creating a “right of way” in the usual sense, establish one vessel as the “stand on” vessel (which is to maintain course and speed) and the other as the “give way” vessel (which must alter course to avoid a collision).
  Liability often turns on which boat was the give-way vessel, and which was the stand-on vessel, which is determined by the angle of approach.
Unlike automobile accidents, boat collisions will leave no skid marks. Accordingly, boat accident reconstructionists are often required to determine the sequence of events leading up to a collision and, hence, the cause of such an accident.  Missouri Water Patrol has an accident reconstructionist on staff; litigants should retain one themselves if speed and angle of impact are disputed, as they frequently are in collision cases.  An examination of the two boats involved before they are repaired is often critical in determining speed and impact angle.  Similarly, nighttime accidents often involve examination of the lighting filaments, which can provide evidence of whether the bulb was lit at the time of the collision, and the angle of impact.  Preservation of this evidence is crucial.

In any serious marine casualty, the Missouri Water Patrol, the U.S. Coast Guard, or both, will likely investigate, and those agencies’ reports can provide valuable background information, names of witnesses, and conclusions by the investigating officer regarding the cause of the accident.  Federal statute declares that no part of Coast Guard accident reports is discoverable or admissible as evidence in civil litigation.
 

Often, one or both boat operators are charged with crimes where the operator is intoxicated, such as assault with a vessel or involuntary homicide.
  Criminal charges pending while civil litigation proceeds can create serious problems for the criminal defendant, who may need to choose between maintaining the Fifth Amendment right to remain silent on the one hand, and testifying in defense of the civil case on the other.  A criminal defendant who invokes the Fifth Amendment right to remain silent is precluded from seeking to recover his own damages in a civil case,
 and the jury may also be entitled to draw an adverse inference at trial from the defendant’s refusal to testify during discovery.
  Courts may, but need not, stay discovery from the criminal defendant pending the outcome of the criminal matter.
  A conviction for an offense arising out of the boating accident may be admissible as evidence in a civil case, but courts are not in agreement on the admissibility of such convictions.

The evidence in marina fires are often salvaged from the bottom of the river or lake after it has sunk.  Much like with fires on land, fire experts are often able to reconstruct the cause of a fire from witness testimony and examination of the hull.  With a dock collapse, a structural engineer will often examine the steel and bolts used to construct a dock, as well as the architectural plans used to design it.

Maritime v. State Jurisdiction 

Accidents falling within the admiralty and maritime jurisdiction of federal courts are treated differently from others in two ways: 1) the substantive maritime law applies to those accidents; and 2) federal courts can assert admiralty and maritime jurisdiction over them, albeit concurrently with state courts.
  Whether admiralty jurisdiction exists depends on the whether two criteria are satisfied: the accident occurred on or at least near navigable waters, and whether the nature of the activity causing the accident has a connection with traditional maritime activity.
  
The prominent case in Missouri on navigability is Three Buoys Houseboat Vacations v. Morts, which explained the two-part test for navigability:

“Those rivers must be regarded as public navigable rivers in law which are navigable in fact. And they are navigable in fact when they are used, or are susceptible of being used, in their ordinary condition, as highways for commerce, over which trade and travel are or may be conducted in the customary modes of trade and travel on water.” 


Three Buoys declared Lake of the Ozarks a non-navigable body of water because, being centrally located in the state with only small tributaries leading to it and a non-navigable dam precluding further navigation downstream, only intrastate shipping was possible on the lake.
  Using the Three Buoys test, which is the test most widely employed in ascertaining whether rivers and lakes are navigable, one would conclude that many other small inland lakes are non-navigable, such as Mark Twain Lake, Lake Wappapello, and others.  Conversely, the Mississippi and Missouri Rivers are obviously navigable, as are many tributaries of those rivers, because they border other states in many instances, and are easily navigated into other states in all instances.  One would similarly expect, using the Three Bouys criteria, that lakes bordering other states, such as Tablerock Lake, Bull Shoals Lake, and Norfolk Lake, would be navigable as well, since boaters can navigate between Missouri and Arkansas on those bodies of water.  However, case law in Missouri refutes that seemingly obvious assumption.


In Edwards v. Hurtel,
 the Eighth Circuit Court of Appeals ruled that Table Rock Lake was non-navigable for purposes of the federal court’s admiralty jurisdiction.  Table Rock Lake straddles the boundary between Missouri and Arkansas, and boaters can travel between the states on those lakes.
  Aside from the navigability of that lake apparent from the perusal of any map, the plaintiff in Edwards submitted affidavits supporting his assertion that commercial activity occurs on that lake.
  Nonetheless, the trial court had taken judicial notice of the following:
The recreational nature of Table Rock Lake is generally known within the territorial jurisdiction of the Court. *** [T]he lake has not been susceptible of use for commercial shipping and in fact has been used exclusively for recreational activities. *** Furthermore, there is no reasonable likelihood that Table Rock Lake will become or be made navigable in the near future.


The appellant apparently did not challenge or raise an issue on appeal over that judicial notice.
  However accurate these judicially noticed facts were in 1983 when the Eighth Circuit decided Edwards, they are certainly not descriptive of Table Rock Lake today.  Home to Branson and Silver Dollar City, Table Rock Lake boasts several commercial cruises aboard a showboat, amphibious vehicles, and other waterborne craft.  District Judge Russell Clark may never have envisioned the state of commercial activity abounding in the Branson area when he took judicial notice that there was “no reasonable likelihood that Table Rock Lake will become” navigable in the future.

More importantly, the district and circuit courts analyzed this issue improperly.  The navigability test does not require commercial activity, but only the ability to conduct commercial activity.  As other courts have noted, simply bordering more than one state will generally suffice to render a body of water navigable.
  That the lake may have been used exclusively for recreational purposes is entirely beside the point; the only issue is whether the body of water is “susceptible of being used” for commercial activity.  On that score, the lake, and several like it bordering other states, is certainly capable of supporting commercial activity.  The holding in Edwards is both factually antiquated and legally flawed.

Of course, some bodies of water are so small that, even though they border other states, they are simply incapable of supporting commercial activity.  For example, the mere ability to canoe or take other small boats across state lines is generally insufficient to support a finding of navigability.
  Beyond those small streams, however, most bodies of water spanning state lines are likely navigable, as “trade and travel” is a term encompassing more than moving barges and large ships, and includes fishing guides transporting customers.
  Moreover, that a body of water is nonnavigable during portions of the year does not render it nonnavigable in law, as long as it is navigable for a significant portion of the time.
  Of course, some bodies of water may have been navigable sometime in the past, but the navigability test does not look to historical navigability, as earlier cases had, but instead looks to whether the body of water in its current condition is capable of sustaining commercial transportation.
  
If the body of water on which an accident occurs is navigable, the next inquiry is whether the general features of the type of incident involved have a “potentially disruptive impact on maritime commerce” and whether the general character of the activity giving rise to the incident shows a substantial relationship to traditional maritime activity.
  The Supreme Court has already held that a collision between pleasure boats will satisfy these criteria.
  Accordingly, the negligent operation of a pleasure boat on navigable waters will generally provide admiralty jurisdiction,
 as will a fire from the storage and maintenance of a pleasure boat at a marina.
  The requirement that the incident have some connection with traditional maritime activity is a general inquiry into the character of the activity involved rather than the cause of the harm in the particular accident at issue in the case.
Saving to Suitors Clause – Federal or State Court
If a tort arises on non-navigable waters in Missouri, suit can obviously be filed in state court.  If a tort arises on navigable waters, suit can be filed in either state or federal court.  While federal courts exercise admiralty jurisdiction over accidents on navigable waters, they do so concurrently with state courts.
  Moreover, an admiralty case filed in state court is not removable to federal court solely because the accident occurred on navigable waters; although state cases falling within a federal court’s diversity jurisdiction can be removed to federal court, cases falling within a federal court’s admiralty are not removable, at least not on the basis of admiralty jurisdiction.
 
In state court, state rules of procedure apply to maritime cases just as they do to any other state court case.
  However, federal substantive law applies to maritime torts whether the case is filed in state or federal court.
 

Injured pleasure boaters falling within admiralty jurisdiction can pursue remedies provided by maritime law, including for wrongful death.
  However, at least in the wrongful death context, general maritime law affords Spartan remedies for plaintiffs compared to most states, including Missouri.
  Fortunately for pleasure boat wrongful death claimants, the U.S. Supreme Court ruled several years ago that maritime law does not displace state wrongful death and survival statutes.
  Accordingly, pleasure boat wrongful death claimants can assert causes of action under either general maritime law or state wrongful death remedies.
  Unclear is which other state statutes apply when a plaintiff seeks recovery under state law wrongful death on navigable waters.  For example, maritime law retains joint and several liability, whereas Missouri has a modified joint and several liability scheme.
  
The Limitation of Liability Act

Although the Limitation of Liability Act
 was enacted over 150 years ago to encourage ship building, it has been extended to pleasure boats.
  Accordingly, pleasure boat owners may file a petition in federal court seeking to limit their liability to the value of the boat after the casualty.
  Of great significance is the ability of boat owners to not only seek limitation of liability, but to stay all other claims against the boat owner, and have a concursus of all claims in a judge-tried admiralty court.
  The proceeding works similar to a bankruptcy proceeding.
  A boat owner must file a Limitation of Liability action within six months of the first written notice of claim,
 so boat owners desirous of asserting such an action must be vigilant of that time limitation.

Limitation of liability under the Act requires that the fault be beyond the privity and knowledge of the shipowner.
  Often in the case of pleasure boats, the owner is aboard and operating the boat at the time of the accident, removing most if not all possibility of ultimately limiting that owner’s liability.  Nevertheless, a series of cases have permitted owners who are aboard and operating their boats at the time of the accident to seek limitation, which carries with it the right to a concursus with trial by a judge rather than a jury.
  When the only allegation against the boat owner is negligent entrustment, some courts refuse to permit an owner to seek limitation of liability.


While the Supreme Court has never explicitly addressed the issue,
 the Eighth Circuit U.S. Court of Appeals, along with most other circuit courts, has held that the Limitation of Liability Act applies only to accidents occurring on navigable waters.
  However, some limited authority exists elsewhere that the Limitation of Liability Act provides an independent basis of jurisdiction, allowing any boat owner to seek limitation of liability, regardless of whether the accident occurs on navigable waters or non-navigable lakes wholly within a state.
  Since the Eighth Circuit Court of Appeals confines limitation actions to accidents occurring on navigable waters, limitation actions in Missouri for accidents on non-navigable waters would require Eighth Circuit to reverse Three Bouys or the U.S. Supreme Court to reverse that decision.
Causes of Action
Missouri requires not only that boaters operate their boats “in a careful and prudent manner and at a rate of speed so as not to endanger” others, but also requires the exercise of “the highest degree of care.”
  When two boats collide, both operators can find themselves accused of violating one or more inland navigation rules, regardless of the seemingly blameless nature of one of the boat operators.

An inherent aspect of most boating is a spinning propeller, which often inflicts significant injuries during boating accidents.  The Supreme Court permitted suits against boat manufacturers to proceed based on allegations that the manufacturers failed to install propeller guards on pleasure boats.
  The Coast Guard, however, is considering rules pertaining to propeller guards that could change the dynamics of such claims in the future.

Some pleasure boat litigation involves damage occurring while the boat is docked, such as from fire, which is inherent in boats fueled by gasoline, and one of the most significant hazards vessel owners face.
  If a fire erupts on a boat in a covered slip, the roof is likely to displace the flames sideways, and engulf several other boats before being contained.  Other such damage may result from the collapse of a covered slip during an ice storm, as occurred in late 2006 when several inches of snow and ice caused hundreds of docks to collapse, damaging thousands of boats.  The marinas may not be at fault in these mishaps but, even when they are, slip rental agreements often contain language exculpating the marina from any liability.  At least when these incidents occur on navigable waters, these clauses are enforceable including, for example, if the marina caused the fire by negligently repairing the boat on which the fire began.
  On nonnavigable waters, state law determines the enforceability of these clauses, and Missouri is less inclined to enforce them, at least without clear and unmistakable language notifying the boat owner of that risk.


Conclusion


No two boat accidents are alike, but many share some common characteristics, which differentiate them from accidents found on land.  When facing a case arising from a boating accident, consider during an investigation which arguments you and the adversary are likely to assert; when necessary, enlist the services of an expert who specializes in boating; and weigh the jurisdictional and statutory issues unique to boat operation and litigation.
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