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I.  Introduction
Crewmembers of vessels, also known as (seamen, are constitutionally excluded from state workers’ compensation schemes
 and statutorily excluded from the federal workers( compensation statute applicable to most maritime employees.
  Instead, seamen are entitled to sue their employers for negligence under the Jones Act
 and for unseaworthiness of the vessel under the general maritime law.
  In addition, seamen are entitled to receive, without regard to fault on their part or on the part of their employers, reimbursement for living and medical expenses while convalescing from job related injuries.  These payments are termed (maintenance and cure.

Maintenance and cure doctrine originated centuries ago, and evolved to a large extent under conditions and in locations far removed from the realities of modern shipping, and inland river towing in particular.  As recently noted, the law of maintenance and cure matured because of a perception of seaman that does not, and likely never did, accurately describe the typical inland river seaman:

Seamen are by the peculiarity of their lives liable to sudden sickness from change of climate, exposure to perils, and exhausting labor.  They are generally poor and friendless, and acquire habits of gross indulgence, carelessness, and improvidence.  If some provision be not made for them in sickness at the expense of the ship, they must often in foreign ports suffer the accumulated evils of disease, and poverty, and sometimes perish from the want of suitable nourishment.

This perception of seamen resulted in many requirements imposed on inland river vessel owners making little sense today, if they ever made sense.  Lawyers and judges face difficulty attempting to extrapolate current requirements for today’s inland river employer using antiquated court rulings derived from injuries to sea-going mariners.  Further difficulty arises because detailed requirements, such as formulae for calculating the proper amount of a payment often found in workers’ compensation statutes that apply to land-based workers, are usually absent from maintenance and cure case law.

This paper addresses legal issues faced by attorneys regarding maintenance and cure and, to the extent possible, provides answers to key questions that attorneys must answer in representing vessel operators or seamen. 

II. The Fundamentals
Maintenance and cure are duties of vessel operators to care for seamen they employ who are convalescing from injuries or illnesses arising during their service to a vessel:

Among the most pervasive incidents of the responsibility anciently imposed upon a shipowner for the health and security of sailors was liability for the maintenance and cure of seamen becoming ill or injured during the period of their service.  In the United States this obligation has been recognized consistently as an implied provision in contracts of marine employment.  [T]he liability . . . in no sense is predicated on the fault or negligence of the shipowner.  Whether by traditional standards he is or is not responsible for the injury or sickness, he is liable for the expense of curing it as an incident of the marine employer-employee relationship.

As indicated, the obligations do not require fault on the part of the employer in causing injury, and contributory fault of the seaman is generally immaterial.  Maintenance is payment for food and lodging equivalent to that received by the seaman on his vessel.  Cure is medical treatment and related expenses.  Maintenance and cure exist for the benefit of seamen and the obligations are liberally construed in their favor.

Only seamen are entitled to maintenance and cure, and the test for seaman status regarding maintenance and cure is the same as the test for seaman status under the Jones Act.
  The seaman’s employer, typically the owner or operator of his vessel, is responsible for payment of maintenance and cure.
  Rights to maintenance and cure create a maritime lien of highest priority against the seaman’s vessel.
 

Maintenance and cure becomes owed when a seaman is injured or becomes ill in the service of his vessel and leaves the vessel.
  An injury or illness arising aboard the vessel, even while the seaman is off duty, is clearly covered, as is an injury occurring on land while performing the vessel’s service.
  Crew members on shore leave in foreign ports are generally considered in the service of the vessel
, as are seamen in transit between vessel and home.
  As a general rule, a seaman is in the service of his vessel if he is at a location for his employer’s convenience at the time of injury, but a seaman engaging in purely personal pursuits and not subject to call, such as an inland towing vessel crew member at home on his days off, is not entitled to maintenance and cure for injuries or illness arising at that time.

The duty to pay maintenance and cure continues until the seaman reaches a point of maximum medical cure.
  Maximum medical cure is achieved when the seaman is cured or it appears probable that further treatment will result in no improvement in the seaman’s condition.
    Although a seaman’s return to work is evidence that he has reached maximum medical improvement, that presumption has less force when the seaman returns to work because of the employer’s wrongful refusal to pay maintenance and cure.
  Whether a seaman has reached maximum cure is a medical issue.
  The employer is not obligated to continue maintenance and cure when treatment is no longer curative, but is directed only at reducing pain or discomfort.

A.
Maintenance
The law provides no mathematical formula for calculating the amount of maintenance owed in particular cases.  Maintenance is intended to provide the sick or injured seaman with the cost of food and lodging, comparable to that provided on his vessel.
  Of course, ascertaining the value of (comparable food and lodging is often difficult, especially when the seaman receives no food or lodging on a vessel, such as a harbor boat worker who bring his own meals to work and sleeps at home. 

To recover maintenance and cure, an injured seaman must produce evidence of the actual costs he incurred for food and lodging, at which point the burden shifts to the employer to contest the reasonableness of these expenses.
  Cases in past decades often reflected a standard maintenance rate of $8 per day -- frequently the amount dictated by seamen’s union contracts and approved by the courts.
  In recent years, significantly higher maintenance awards are common, reaching $30 to $50 per day.

The collateral source rule is not rigidly applied in maintenance and cure disputes.  Generally the employer need not pay maintenance where the seaman’s room and board are furnished to him by others without cost,
 unless the employer’s wrongful refusal to pay such benefits necessitated the seaman’s stay with family or friends.
  Also, maintenance is not owed to an injured seaman who is in prison.   If the employer pays for the seaman’s hospitalization, additional maintenance payments are not required, because room and board are provided in connection with the hospitalization.

To assist injured employees during convalescence, many vessel operators pay injured seamen more than a minimum maintenance allowance, labeling the additional payments (supplemental wages, (loans or (wage advances.  Recent cases create considerable confusion as to when added pay to a seaman may be credited against the vessel owner’s maintenance and cure obligations.  In some instances, courts offset amounts designated as supplemental wages from wage loss awards in Jones Act cases.
  In other cases, courts refuse to issue credit for such payments, finding that the benefits stemmed from insurance policies funded partially by payroll deductions from the employee or were otherwise fringe benefits rather than wages,
 or that the supplemental benefit was paid in satisfaction of the maintenance obligation and not as wages.
  Other cases hold that loans to injured employees should not be offset because they were, in fact, voluntary payments intended to induce the plaintiff to settle his claims.
  An employer is not entitled to offset the amount of wages earned by a seaman who, due to the employer’s refusal to pay the seaman’s living expenses, involuntarily return to work.

B.
Cure
The doctrine of cure obligates employers to provide seamen with reasonable medical treatment and related expenses during convalescence.
  The treatment must be necessary and the charges for it reasonable.
  Seamen generally have a right to choose their treating physicians, but cannot be reimbursed for overly expensive or unnecessary medical services.
   Whether particular care is necessary is viewed liberally in the seaman’s favor.
  The duty to pay for medical treatment includes the obligation to authorize or guarantee prior payment of all reasonable medical treatment.
  As with maintenance obligations, the collateral source rule is not strictly applied in connection with the doctrine of cure.  While earlier cases held that cure is not owed if the seaman could receive treatment from a public health hospital,
 recent cases deny cure to seamen who are entitled to competent medical treatment under Medicare or Medicaid.

C.
Procedure
Seamen can assert maintenance and cure claims separately or join them with claims asserting negligence under the Jones Act or unseaworthiness under the general maritime law.
  Absent a maintenance and cure claim, the fact or amount of maintenance and cure paid to the seaman by the employer are generally not admissible in Jones Act litigation.  Many Jones Act defendants fail to realize that evidence of maintenance and cure is inadmissible, and instead believe that payment of these benefits should prohibit any further recovery.  However, jurors usually hear nothing of maintenance and cure benefits in Jones Act litigation, and accordingly tend to assume that the injured worker has received no benefits at all.  The inadmissibility of maintenance and cure payments likely results in greater sympathy by jurors for injured seaman.

III.
Defenses Available to Employers
An employer need not pay a seaman maintenance and cure if his injury resulted from his own willful misconduct.  To establish willful misconduct, a deliberate act of indiscretion is generally required.

The employer bears the burden of proving willful misconduct, and seamen are traditionally given broad latitude in their behavior.
  The victim of an unprovoced assault does not engage in willful misconduct.
  Fighting when the seaman claiming benefits was the aggressor,
 intoxication
 and venereal disease
 may be deemed willful misconduct, as may drug use.
  However, whether willful misconduct occurred is a question of fact and depends on the circumstances of each case. 

An employer can also avoid maintenance and cure payment if the seaman intentionally misrepresented or concealed prior injuries or medical problems when he applied for work.
 Where the failure to disclose injuries or medical problems is material to the decision to hire the seaman and a connection exists between the information withheld and the injury subsequently sustained, the employer can withhold maintenance and cure.
  When information is specifically requested by the employer, such as through physical examination questionnaires, the information is presumed material and relied upon by the employer.
  The employer must demonstrate a connection between the withheld information and the current injury to avoid its obligation to pay maintenance and cure.
  If an employer paid maintenance and cure before learning of the misrepresentation, the employer may file a counterclaim to recover payments mistakenly made.
  When the employer files a counterclaim in the course of defending a Jones Act claim by the seaman, the amount of maintenance and cure paid becomes admissible. 

IV.
Other Recourse Available to Seamen
Employers incur risk by failing to pay maintenance and cure when due.  An employer wrongfully refusing to pay maintenance and cure must pay the seaman’s extra cost occasioned by the intransigence, including wages the seaman would have earned if treatment had been provided, and damages for pain and suffering the seaman endures while awaiting treatment.
  Seaman wrongfully deprived of maintenance and cure, are entitled to the necessary expenses incurred in recovering those benefits, including reasonable attorney fees.
  Recent decisions generally hold that employers are not subject to punitive damages for failing to pay maintenance and cure,
 but this trend is not universally followed.
 

V.
Conclusion
The doctrine of maintenance and cure provides few uniform and clear answers, and those requirements that seem certain do not always translate easily to the inland river context.  Perhaps the most that can be said from the cases of late is that both employer and employee are expected to deal honestly and fairly with each other.  The law provides recourse for dishonest conduct and disingenuous excuses. 
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