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As with other accidents involving seamen covered by the Jones Act, employers may be responsible for the death of crewmembers serving aboard vessels.  Like other injuries, plaintiffs seeking damages for the death of a seaman must prove both liability and damages.


In relevant part, the Jones Act states:  "[I]n case of death of any seaman as a result of any such personal injury the personal representative of such seaman may maintain an action for damages at law with the right of trial by jury . . . ."  In addition to the Jones Act death action for negligence, the general maritime law recognizes a wrongful death cause of action for unseaworthiness.  Miles v. Apex Marine Corp., 498 U.S. 19, 30 (1990).  The damages under either scheme are the same.  Id. at 33.


Who are the plaintiffs in a Jones Act wrongful death suit?


Persons entitled to damages under a Jones Act wrongful death claim include a surviving spouse, as well as dependant children (legitimate or otherwise).  When a seaman leaves no spouse or children, the parents then, and only then, become beneficiaries.  If no spouse, children, or parents survive, the "next of kin dependant on such employee" are entitled to seek damages.  45 U.S.C. §51  If the seaman leaves no persons entitled to recover, the personal representative is not entitled to maintain an action for wrongful death damages.  Lindgren v. U.S. 281 U.S. 38 (1930). 

The beneficiaries entitled to damages are not entitled to maintain a suit on their own behalf.  Instead, the wrongful death suit under the Jones Act must be maintained by the personal representative, who seeks damages on behalf of the beneficiaries.  The personal representative is usually the administrator of the seaman's estate.  Cortes v. Baltimore Insular Lines, 287 U.S. 367 (1932).


What must the plaintiff prove?


As with injuries to other seamen, liability may arise from the negligence of the employer under the Jones Act or from the unseaworthiness of the vessel under the general maritime law.  Due to the peculiar nature of drownings, an interesting issue often arises in maritime death cases because the seaman frequently disappears without anyone witnessing the accident and the body may not be found for days or weeks, leaving the cause of death highly speculative.  How much speculation can the plaintiff utilize to establish liability against the employer?  For example, can the plaintiff simply prove that a dangerous condition existed on the vessel, speculate that the decedent fell overboard because of that condition, and obtain a judgment in the plaintiff's favor?  The law is not clear.


In the one Supreme Court case addressing this issue, the deceased seaman was found in the water with a flashlight in his hand. The moored vessels to which he was assigned were poorly lit, undermanned, and icy, allowing the jury to conclude that decedent fell while groping around performing his job.  Schultz v. The Penn. RR. Co., 350 U.S. 523 (1956).  In Kline v. Maritrans CP, Inc., 791 F. Supp. 455 (D. Del. 1992), the decedent died while urinating from the boat. The evidence showed that the crew typically urinated at a place where ice was later found, and this evidence provided a basis for liability. Thus, courts have allowed recovery based on some speculation, when a hazardous condition (usually ice) is identified and evidence places the decedent at that location.


Conversely, mere evidence of a hazardous condition without proof that the decedent was expected at the location at the time of his disappearance usually leaves too much speculation on which to base a finding of causation.  In Quam v. Mobil Oil Corp., 599 F.2d 42 (2nd Cir. 1979), the plaintiff argued that the decedent fell from a dangerous gangplank while returning to the boat.  The district court directed a verdict for the defendants, which the appellate court affirmed:

Although the defendants may have permitted some unsafe conditions to exist in and about the dock, gangplank and barge, a jury on this record could not reasonably infer that such conditions "played any part, even the slightest, in producing the . . . death for which damages are sought," which is essential to recovery.  There was simply no evidence of causation.
Id. at 43.


Other similar cases include Smith v. Reinauer Oil Transp., 256 F.2d 646 (1st Cir. 1958), in which the court entered a directed verdict for decedent where the decedent mysteriously disappeared, and no evidence established a causal link between any unsafe conditions and the subsequent drowning, and In re Joint Adventure, Inc., 1989 WL 201244 (S.D. Ala. 1989), wherein the decedent was last seen on the side of a fishing boat with no explanation for his disappearance.


What damages may the plaintiff recover?


The Supreme Court in Miles v. Apex Marine Corp., 498 U.S. 19 (1990), clarified what damages are recoverable against the employer for the death of a seaman.  Miles holds that the damages recoverable for negligence under the Jones Act are the same as those recoverable for unseaworthiness under the general maritime law, and the damages are limited to "pecuniary" losses.  Additionally, Miles ruled that an employer is not liable for "loss of society," which includes loss of consortium and a host of other intangible damages to widows and surviving children.  Miles left no doubt that loss of society was non-pecuniary, and could not be under either the Jones Act or the general maritime law for the death of a seaman.  Miles, 498 U.S. 32.  As a result, the survivors are essentially relegated to recovering for pecuniary damages, which include loss of support and loss of services.


Loss of support is the financial contribution by the deceased that the beneficiaries would have realized, but for the seaman's wrongful death.  To arrive at the amount of lost support, the court must find the after-tax wages and deduct the amount of money spent for the decedent's own sustenance.  See, e.g., Centeno v. Gulf Fleet Crews, Inc., 798 F.2d 138, 141 (5th Cir. 1987).  Note that this element of damages does not entitle the survivors to loss of the decedent's income, loss of future earnings, or any variation of those damages.  Miles, 498 U.S. at 36.  Loss of support is the decedent's income minus the amount spent on himself.  Obviously, the more the seaman spent on his own needs, the less remains for his wife and children.    


Loss of services provides compensation for the amount of work or other help the decedent would have provided had he lived.  If, for example, the seaman performed work around the house that is minimum wage type work, the beneficiaries may be entitled to minimum wage compensation for the time he would have spent at those tasks.  Verdin v. C&B Boat Co., Inc., 860 F.2d 150, 157 (5th Cir. 1988).  Loss of children's care and guidance (but not loss of companionship) has historically been considered an economic loss (Mich. Cent. R. v. Vreeland, 227 U.S. 59 (1939)), and likely remains a viable component of lost services.


Finally, the Jones Act includes a "survivor" provision found in the FELA, 45 U.S.C. §59: "Any right of action given by this chapter to a person suffering injury shall survive to his or her personal representative, for the benefit of the surviving widow or husband and children of such employee, and, if none, then of such employee's parents; and, if none, then of the next of kin dependent upon such employee, but in such cases there shall be only one recovery for the same injury."  In essence, this provision allows the seaman's estate to recover for the decedent's pre-death pain and suffering, if evidence suggests that the decedent was conscious of his injuries or of his impending death.

Although the Jones Act limits recovery from the employer to pecuniary damages, this limitation may not apply in suits by the seaman's beneficiaries in suits against non-employers.  Thus, whether the seaman's personal representative can recover loss of society damages in a product liability action against the manufacturer of equipment or for the negligence of a dock owner that caused the seaman's death remains unclear.  On this issue, the courts are split.  Compare, Earhart v. Chevron U.S.A., Inc., 852 F. Supp. 515 (E.D. La. 1993) (recovery limited to pecuniary loss), with In re Cleveland Tankers, Inc., 843 F. Supp. 1157 (E.D. Mich. 1994) (recovery can include non-pecuniary damages).
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