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This paper addresses how barge fleeters should respond to major casualties such as fleet breakaways, passing vessels striking fleets, and the sinking of fleeted barges.  The first section discusses some basic legal principles regarding the responsibilities of barge fleeters and other parties involved.  The second section considers specific actions a fleeter or its representatives should take after a casualty, including conducting a thorough investigation of the accident, making an initial legal assessment of the situation, and developing a strategy for resolving claims.
I.
Legal Principles


Barge fleets are generally constructed and operated under permits issued by the United States Army Corps of Engineers.  33 U.S.C. § 403, et. seq. (West 2002); 33 C.F.R. § 209.200, et. seq. (West 2002).  Permits typically specify the location of fleets, the mooring apparatus required, and a number of fleeted barges that are authorized.  If an accident occurs involving a fleet, whether the fleet is properly permitted and whether the permit requirements were complied with is often significant.  If a failure to comply with the permit requirements contributed to the accident, the fleeter has committed a statutory violation that can shift the burden of proof regarding the cause of the accident to the fleeter.  See The Pennsylvania, 86 U.S. 148 (1848).  Failure to light fleets in accordance with regulatory requirements can also constitute a statutory violation.  Parker Towing Co. v. Yazoo River Towing, Inc., 794 F.2d 591 (11th Cir. 1986).

Barge owners have a duty to tender seaworthy barges for fleeting.  Conagra, Inc. v. Weber Marine, Inc., 2000 WL 943198, *4 (E.D. La. – July 2000).  When a barge is delivered to a fleeter, the fleeter is then responsible for care of the barge, which is in its custody, and must properly moor the barge and regularly inspect the barge while fleeted.  John I. Hay Co. v. The ALLEN B. WOOD, 121 F. Supp. 704, 708 (E.D. La. 1954); Dow Chemical Co. v. Barge UM-23B, 424 F.2d 307, 311 (5th Cir. 1970).  Fleeters have a continuing obligation to exercise reasonable care in conducting fleeting operations.  If barges are removed or shifted from a fleet, the fleeter should check adjacent tie-offs to insure that they are secure.  Fleeters are also responsible for taking reasonable action to prevent unauthorized persons from accessing their fleets and causing damage.  American River Transportation Company, Inc. v. Paragon Marine Services, Inc., 329 F.3d 946 (8th Cir. 2003).

When barges entrusted to a fleeter break lose, the law presumes that the fleeter in charge is responsible for the breakaway.  Once this presumption is established, the fleeter bears the burden of proving it could not have prevented the breakaway.  The Louisiana, 70 U.S. 164, 173 (1865).

When a barge owner delivers barges to a fleet, a bailment is created.  If a barge delivered in good condition is damaged when it is in the fleeter’s possession, the fleeter is presumed responsible.  Federal Barge Lines, Inc. v. Granite City Steel, 608 F. Supp. 142, 148 (E.D. Mo. 1985); Ohio River Co. v. Peavey Co., 731 F.2d 547 (8th Cir. 1984).  As bailee of barges in its custody, a finding of negligence by the fleeter is more likely when the exact circumstances that caused the damage are in doubt.  United Barge Co. v. Notre Dame Fleeting & Towing Serv., Inc., 568 F.2d 599, 603 (8th Cir. 1978).  In similar circumstances, courts have also applied the doctrine of res ipsa loquitur to establish liability of the fleeter.  Agri-trans Corp. v. Peavey Co., 742 F.2d 1137, 1138 (8th Cir. 1984).

If a moving vessel strikes moored barges in a fleet, the law presumes that the moving vessel is at fault.  This presumption shifts the burden of proof to the moving vessel.  The Oregon, 158 U.S. 186 (1895).
II.
Responding to Accidents
A.
Investigation
All parties involved in a major marine casualty should conduct a prompt and thorough investigation.  The purpose is to determine what occurred and collect pertinent evidence.  Generally, it is best for an experienced admiralty attorney to oversee such an investigation.  Without a good investigation, a fleeter and its underwriters cannot make informed decisions regarding who is at fault, the amount of damages, and the viability of claims and defenses.  Effective investigation becomes more difficult as time passes, as witnesses may disappear and important physical evidence can be lost.
The fleeter’s investigation should begin with a general discussion with fleet management regarding what occurred, what relevant documents are available, what tugs and crewmembers were involved, the damages incurred, and whether surveyors, the Coast Guard or other government officials have become involved.  Pertinent documents from the fleeter should be obtained and reviewed.  Such documents include fleet sheets (which show the numbers and configuration of barges in fleets), tug logs (which show when barges were moored, shifted and inspected), crew lists, accident reports and Corps of Engineers permits for the fleets involved.  Company safety rules and relevant company policies should also be obtained and reviewed.  If mechanical failure of boats or other equipment is involved, maintenance and repair records should also be procured.  Documents regarding drug tests and their results should be reviewed.
Witnesses who work for the fleeter should be interviewed as soon as possible.  In appropriate circumstances, witness statements should be taken.  Crewmembers of the fleeter’s tugs that were working at the time of the accident should be interviewed regarding whether they were present when the accident occurred and what they know about it.  Personal observations, radio transmissions, and comments of others regarding the accident should be discussed.  Detailed information should be obtained from those directly involved in the mooring, shifting and inspection of the barges and fleets involved.

Company policies regarding tying-off barges, inspecting fleets and the tie-offs between barges, and taking particular measures in unusual river or weather conditions should be obtained and reviewed.  Crewmembers and management should be asked if the policies are generally followed, how crewmembers are trained regarding such policies, and whether they were followed in connection with the accident at issue.

An effort should also be made to identify other boats in the area and their crews.  Such vessels, especially if they were not directly involved in the accident, can often provide very useful information.  Crewmembers should be interviewed.  An effort should also be made to identify and speak with any shore side witnesses.
It is often, but not always, helpful to take witness statements that memorialize the accounts of crewmembers and others who have pertinent information.  In deciding whether to take witness statements, it is important to realize that doing so generally involves the creation of evidence that would not otherwise exist.  It should be assumed that such statements will be subject to discovery by adverse parties, if there is litigation, although that is not always the case.

Interacting with Coast Guard investigators and other public officials is often an integral part of investigating and dealing with a major marine casualty.  If there is significant pollution involved, there could well be an additional layer of government involvement.  It is advisable for the attorney conducting the investigation to promptly contact the Coast Guard investigators involved and try to work constructively with them.  Coast Guard investigators are often willing to share information with the attorney and Freedom of Information Act requests should be made to obtain Coast Guard investigation reports and files, which often include witness statements and may identify unknown witnesses.  In the past, Coast Guard investigation files and reports were generally made available shortly after a casualty, but under present procedures such information is often not released until the investigation has been concluded and the Coast Guard report has been approved through channels.  An effort should be made to get records of all government officials or agencies who respond to the accident, such as fire departments, ambulance services, police departments, OSHA and the Environmental Protection Agency.
Since government action can influence civil litigation, it is often helpful to give the Coast Guard and other involved agencies information that tends to exonerate the party conducting the investigation.  If the Coast Guard or other government agencies wish to interview crewmembers or other employees, the attorney should attempt to work with the officials involved.  Generally, crewmembers interviewed have the right to have legal counsel present.  Coast Guard investigators can usually be required to subpoena crewmembers to give statements, but in most instances this is not done and working cooperatively with the Coast Guard yields better results.  In circumstances where there is a formal Coast Guard hearing, the company attorney should be present, company employees should be advised on their rights to counsel, and a record of the proceedings should be obtained.  In some circumstances, participation by the attorney for the company involved is permitted and desirable at the Coast Guard hearing.

The investigation should assess the nature and magnitude of the damages involved.  The investigating attorney should confer with surveyors involved and review survey reports on the nature of damages and expected repair costs.  In some circumstances, it is desirable to involve other experts at the onset to assess or try to minimize damages.
It is important to determine if physical evidence needs to be saved.  If so, the items should be marked and carefully stored.  For example, in a barge breakaway, broken lines or wires might be saved.  Damage to barges is generally inspected and photographed.
Effective investigations are not conducted in a routine or mechanical manner.  Every case is different.  Understanding applicable law and knowing how to develop meaningful evidence is essential.  Finding witnesses and other evidence often requires tenacity and imagination.  Skill in dealing with crewmembers and government officials is essential.  Judgment and experience are needed to make good decisions regarding how the investigation should be memorialized.
B.
Initial Legal Assessment
In conjunction with the initial investigation, the attorney should make an initial legal assessment of the fleeter’s exposure to liability and possible claims.  If, for example, customer barges in the custody of a fleeter broke loose and were damaged, the liability of the fleeter to those barge owners should be assessed.  Similarly, the attorney should assess any claims by the fleeter against other parties.

A meaningful assessment of liabilities and claims requires carefully reviewing all information that has been collected in the investigation and applying pertinent legal principles.  In making such assessments, a good investigation is essential, as is sound legal analysis.  Such assessments must be realistic about what has occurred and how a court is likely to view the situation.

The quality of the investigation and preliminary legal analysis is important in effectively resolving claims resulting from a major casualty and succeeding in litigation that may ensue.  The investigation indicates what happened, based on the best available information.  The preliminary legal analysis provides the client and its insurers with an informed assessment of the likely legal ramifications of the casualty.
C.
Develop and Follow a Plan
Once a good investigation and preliminary legal analysis have been made, the parties and their insurers are in a position to make informed decisions as to how they should proceed.  With the assistance of legal counsel, they need to identify realistic objectives and develop a strategy for achieving them.
Formulating a meaningful plan of action requires an assessment of the likely claims, as well as broader business considerations.  Among the business considerations are: the likely costs of litigation, potential adverse effects on business relationships, and the desire of most companies to resolve matters expeditiously, if possible.  A good plan is based on realistic evaluations, not wishful thinking.

A meaningful plan should identify and value claims and liabilities.  For example, if customer barges break loose from a fleet and are damaged, the amount of damage should be determined and the likelihood that the fleeter will be held legally responsible assessed.  A dollar value can then be placed on the fleeter’s liability, which allows underwriters to properly reserve the case and the fleeter and its underwriters to make intelligent decisions regarding what action should be taken to resolve the matter.  If a fleet is hit by a passing tow or a runaway barge, and the fleeter incurs damages as a result, the damages should be quantified, as well as the chances of recovery from other parties.  Based on this analysis, the value of the fleeter’s claim can be determined.
It is generally wise to contact other parties involved and try to resolve the matter before litigation is initiated.  If a party can get what it believes it is owed or pay what it thinks it owes without the expense, aggravation and delay of litigation, it is obviously better off.  While other parties may be unreasonable or analyze the case differently, it makes business sense to see if the matter can be resolved promptly and fairly.  Exchanging hostile communications with other parties involved shortly after an accident, or filing suit immediately, undermines the likelihood that the matter can be concluded quickly and without extended litigation.
While uncertainties regarding the facts or applicable law sometimes makes meaningful early evaluations of cases difficult, generally experienced counsel and sophisticated clients and insurers can put meaningful values on cases early.  Failure to do so, and develop a plan of action soon after the accident, can result in cases drifting and costly litigation that serves no real purpose.

If prompt and reasonable resolution of a case is not possible, litigation must be considered.  The greater the damages, the more parties involved, and the greater the uncertainties regarding factual or legal issues, the more likely there will be litigation.  Limitations of liability proceedings must be initiated within six months of a vessel owner receiving the first written notice of claims against it, and filing limitation actions can confer significant benefits in certain circumstances.  When a damaged party realizes it will not be paid what it thinks it is owed voluntarily, litigation generally results.  With a good investigation and initial legal analysis of the case, companies and their underwriters should have realistic expectations regarding the outcome of the litigation.  Moreover, information developed in the investigation is usually very helpful in effectively pursuing the litigation. 
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