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As usual, your tax dollars have generated many court rulings since May 2002.  Some of the decisions from around the nation break new ground for our industry, and others simply reaffirm prior holdings.  This paper highlights many of the cases from the past 12 months, focusing on those most significant to us operating on the inland waters.

I.
Jurisdiction & Other Procedural Issues


A.
Maritime Law v. State Law

The Supreme Court decision over the past year directly involving maritime law addressed the exclusivity of the Federal Boat Safety Act, 46 U.S.C. § 4301.  In Sprietsma v. Mercury Marine, __ U.S. __, 123 S. Ct. 518 (2002), the Supreme Court resolved a conflict among various courts, held that the FSBA did not preempt common law state claims against boat manufacturers alleging negligence and strict product liability for failing to install propeller guards, and allowed a suit against the boat manufacturer to proceed.  The FSBA, two purposes of which were to "improve boating safety" and to establish "national construction and performance standards," authorized the Secretary of Transportation to issue regulations establishing "minimum safety standards for recreational vessels" and prohibited states from creating or enforcing a law or regulation establishing safety standards or imposing requirements that are not identical with the Federal regulations.  The FSBA also stated: "Compliance with this chapter or standards or regulations, or orders prescribed under this chapter does not relieve a person from liability at common law or under State law."  In a suit stemming from the death of a boat passenger who was thrown from the boat and struck by the propeller, the Court ruled that latter clause demonstrated congressional intent not to expressly pre-empt common law tort claims.  Moreover, even though the Coast Guard had extensively studied propeller guards and declined to issue any regulations mandating their installation by boat manufacturers, the court found that this decision reflected only a recognition that no "universally acceptable" propeller guard for "all modes of boat operation" existed.  Accordingly, the Coast Guard's decision not to issue such regulations did not impliedly pre-empt common law tort claims, and was not inconsistent with "a tort verdict premised on a jury's finding that some type of propeller guard should have been installed on this particular kind of boat . . . ."  Finally, the statute's goal of encouraging uniformity did not justify displacing all state common-law remedies, especially because the Act's "more prominent objective" was to promote boating safety. 


In another pre-emption case, the supreme court of Iowa held that maritime law did not displace that state's dram shop statute.  In Horak v. Argosy Gaming Co., 648 N.W.2d 137, 2002 A.M.C. 1919 (Iowa 2002), minor children brought suit against a casino for the death of their mother, claiming that the casino provided excessive alcohol to her while she patronized the casino.  After driving from the casino intoxicated, she was killed in a one-vehicle auto accident.  The casino argued that maritime law should apply, whereas the plaintiffs argued that Iowa's dram shop statute should apply.  Other courts have disagreed over whether state dram shop liability should apply to cases like this, so the Iowa court undertook its own analysis.  Finding first that admiralty jurisdiction applied to the sale of alcohol aboard a ship on navigable waters, the court noted that admiralty jurisdiction alone did not automatically displace state law.   When a gap exists in federal maritime law, a state may apply its own laws which are not inconsistent with federal maritime law.  The court observed that premises liability law seemed one of the few areas where states could not apply their own law, and declined to find pre-emption in the area of dram shop liability (except perhaps when injured persons bring suit in their own right).  According to the Iowa supreme court, "'the humane and liberal character' of admiralty law . . .  compels the application of the more beneficent state law."  Of particular interest to the court in Horak was the fact that the casino obtained its authority to sell alcohol from a liquor license issued by the state.  "In truth it would be absurd to hold that Argosy, carrying dram shop insurance and having secured its gaming license as well as its authorization to sell alcoholic beverages on the condition that it comply with Iowa's liquor laws, could circumvent the reach of those laws by claiming federal preemption."



B.
Vessel Status and Other Jurisdictional Issues 

A Federal court lacked jurisdiction over a Jones Act claim asserted by workers aboard a casino located in a man-made area of water connected to a creek in Indiana.  Solomon v. Blue Chip Casino, Inc., 772 N.E.2d 515 (Ind. App. 2002)  The opening between this artificial reservoir and the creek was only 2 ½ feet deep, which the court concluded was too shallow to permit commercial maritime activity, even if a "john boat" could traverse the opening.  Moreover, even though the Coast Guard exercised jurisdiction over the vessel, the Coast Guard's grant of authority over "navigable" waters is broader than the Jones Act's definition of "navigable" waters.  Similarly, that the casino boat represented to the State of Indiana that it was operating in navigable waters did not estop the owner from denying it was in navigable waters for purposes of the Jones Act.  The definition used by the State of Indiana is not necessarily the same as the definition ascribed to the Jones Act.


In a case reaching the same result for different reasons, a casino on Lake Pontchartrain was declared withdrawn from navigation because it ceased conducting gambling cruises six months before the employee's injury.  Martin v. Boyd Gaming Corp., __ F. Supp. 2d __, 2003 WL 1618102 (E.D. La. March 26, 2003), concluded that, even though the vessel had moved on two occasions for maintenance purposes, that movement was "clearly incidental" to its primary function as a floating, but stationary, gambling casino.


A U.S. district court exercised admiralty jurisdiction over a contract to store a boat.  Commercial Union Ins. V. Blue Water Yacht Club Assoc., 239 F. Supp. 2d 316 (E.D.N.Y. 2003).  Even though the court had no admiralty jurisdiction over a companion tort claim arising when a vessel was destroyed by fire, the federal court would exercise pendent jurisdiction over the contract claim.  Reaching the merits, and applying New York state law (neither party argued that maritime law should apply), the court refused to find that a marina exculpated itself from liability for its own negligence with a disclaimer clause in the storage agreement that avoided liability by the marina for any damage "irrespective of how the same is caused. . . ."  This disclaimer did not specify that it extended to the marina's own negligence, or use language conveying a similar import.



C.
Jury Trial

In a Jones Act case, a party over which the federal court has no admiralty jurisdiction is entitled to a jury trial, notwithstanding the plaintiff's designation of the case as an admiralty and maritime case within the meaning of Rule 9(h) of the Federal Rules of Civil Procedure.  In Cascio v. TMA Marine, Inc., 2003 WL 1751371 (E.D. La. 2003), a third party defendant was the dock owner brought into the Jones Act litigation by other defendants.  Even though the court had pendant jurisdiction over the third party complaint, the dock owner's duties were controlled by state law, not maritime law, and the dock owner was therefore entitled to trial by jury.

II.
The Jones Act & Other Claims by Seamen


A.
Contracting Away Seamen's Rights

An employer sought to avoid liability under the Jones Act by presenting the court with a form signed by the seaman representing that the seaman was an independent contractor rather than an employee.  The court in Corsair v. Stapp Towing Co., Inc., 228 F. Supp. 2d 795 (S.D. Tex. 2002), described the document as "nothing more than a contrivance, the sole and obvious purpose of which is to avoid the obligations under the Jones Act."  The court held the agreement void, and ruled furthermore that such a form would not be decisive of plaintiff's seaman status in any event.  Left with competing claims as to who controlled the employee's work, the court declined to grant summary judgment against the plaintiff on seaman status grounds at that stage.

In another example of creative lawyering, a Jones Act employer adopted a mandatory arbitration policy for resolving all disputes, including those arising from personal injuries.  Those efforts to avoid litigation brought by Jones Act seamen were for naught, as Brown v. Nabors Offshore Corp., 2002 WL 31319943 (E.D. La. Oct 15, 2002), ruled that the Federal Arbitration Act, which allows arbitration in lieu of court adjudication, specifically excludes seamen from its coverage.  Following a similar ruling in Buckley v. Nabors Drilling USA, Inc., 190 F. Supp. 2d 958 (S.D. Tex. 2002), the district court refused to stay the trial to allow the employer to proceed with arbitration.


B.
Jones Act Defenses

The Primary Duty Rule, whereby Jones Act seaman are precluded from any recovery if they failed to carry out one of their responsibilities for ensuring safety, is in doubt in the Fifth Circuit.  Sanders v. Diamond Offshore Drilling, Inc., 2002 WL 31654973 (E.D. La. Nov. 21, 2002), noted that no Fifth Circuit precedent specifically recognized the Primary Duty Rule, and all cases addressing it focused instead on whether the employer was in any degree negligent.  Accordingly, when a galley steward, whose responsibilities included ensuring that the galley floor was kept in a safe condition, slipped on a wet floor, the court declined to invoke the Primary Duty Rule when the employer sought summary judgment on the claim, and held instead that a question of fact remained whether the employer was negligent.

On the other hand, the Primary Duty Rule is alive and well in the Ninth Circuit.  A captain's failure to prevent and correct conditions causing water to collect in a storage compartment inside the vessel was a breach of the captain's consciously assumed duties as captain.  Accordingly, the owner was not liable to the captain's estate for his death.  Northern Queen Inc. v. Kinnear, 298 F.3d 1090 (9th Cir. 2002).

A seaman who misrepresented his physical condition, apparently during a pre-placement physical examination, is not thereby prevented from recovering from the employer under the Jones Act or general maritime law.  In  Courtney v. American Seafoods Co., 42 Fed. Appx. 984, 2002 WL 1929461 (9th Cir. Aug. 21, 2002), the appellate court (in an unreported opinion) reversed the trial court which had denied any recovery to the plaintiff for misrepresenting his physical condition, and for failing to follow his physician's advice, apparently in undertaking his work in the first place.  The appellate court noted that misrepresenting one's physical condition may result in the seaman forfeiting any entitlement to maintenance and cure, but did not preclude recovery for damages based on negligence or unseaworthiness.  Moreover, failing to follow his doctor's advice before he is injured may amount to contributory negligence, but is not a bar to recovery by the seaman.



C.
Damages

In a Federal Employer's Liability Act, 45 U.S.C. § 51, case with likely implications in Jones Act suits, the Supreme Court in Norfold & W. Ry. v. Ayers, __ U.S. __, 123 S. Ct. 1210 (2003), held the railroad employer fully liable for damages to the plaintiff, even though the railroad may have caused a small part of those damages, with contribution of fault by other potential defendants.  Under the FELA, which the Jones Act adopts, the railroad could not seek at trial an apportionment of damages among potential tortfeasors, and limit its liability to only the share attributable to the railroad.  Instead, the defendant must pay for all damages caused by the defendant (and other potential defendants).  The burden is on the employer defendant to seek contribution from other liable parties.  The Court also reaffirmed a railroad worker's right to recover damages for mental anguish resulting from his fear of contracting cancer that he experiences, but only upon a showing that the worker currently suffers from a disease (i.e., asbestosis).


Reiterating that punitive damages are unavailable to Jones Act seamen, Cascio v. TMA Marine, Inc., 2002 WL 31640497 (E.D. La. Nov. 19, 2002), dismissed punitive damage claims by an injured seaman against both his employer and third parties.  The plaintiff had claimed that his injuries were caused by the willful, wanton and outrageous fault of defendants, and further claimed that the defendants' failure to pay maintenance and cure was willful, wanton, arbitrary and capricious.  The court dismissed all claims for punitive damages.


An employer can be liable when a doctor prematurely releases a seaman to return to work.  In Britton v. U.S.S. Great Lakes Fleet, Inc., 302 F.3d 812 (8th Cir. 2002), a doctor used by the employer to perform pre-placement physical examinations released an injured deckhand to work after back surgery following an on-the-job back injury.  Although the physician used a "job placement assessment" earlier in his treatment of the back injury that indicated plaintiff was not able to return to work, the doctor failed to perform another such test after work hardening to see if plaintiff had reached that point before releasing plaintiff to his old job.  Even though the employer had no contractual relationship with the physician, the court allowed the plaintiff to hold the employer vicariously liable for the alleged malpractice that resulted in an aggravation of plaintiff's back injury.  Britton also addressed the proof necessary to obtain summary judgment on a maintenance and cure claim when the seaman misrepresents his physical condition when applying for work.  Although the examining doctor testified that he would not have passed plaintiff to work without further tests, the court concluded that the employer "has failed to show that it would not have hired Britton had he fully disclosed the medical facts of this back injuries."



D.
Evidence

A seaman sought to prevent any evidence of contributory negligence on the theory that the employer's failure to file the accident report required by the Coast Guard (CG 2692) amounted to a statutory violation prohibiting evidence of the seaman's negligence.  Distinguishing Kernan v. American Dredge Co., 355 U.S. 426 (1958), which held that evidence of comparative fault is excluded if the defendant violates a statute that results in a defect causing injury, the court in Joseph v. Tidewater Marine, LLC, 2002 WL 1870025 (E.D. La. Aug 13, 2002), noted that the failure to file the accident report did not cause the seaman's injury.  For similar reasons, the court also declined to presume fault under The Pennsylvania Rule.

A district court excluded significant portions of expert testimony by a retired Coast Guard officer specializing in marine safety, who was prepared to provide various opinions in a case involving confined space injuries.  At issue in In re Midland Enterprises, 2002 WL 31780156 (E.D. La. 2002), was testimony from the expert over the procedures to be utilized when employees painted inside a confined space.  The employees claimed brain damage from paint fumes, but the expert failed to take any measurements of the air flow or other characteristics of the area before concluding that the space lacked proper ventilation.  Pursuant to the Daubert standard for admitting expert testimony, the opinions were unreliable.  Also, testimony by the expert that MSDS forms should have been provided to the employees would not be helpful to the jury, inasmuch as jurors are able to draw their own conclusions from those materials.  Lastly, the court prohibited testimony from the expert that the employer violated OSHA provisions, because that testimony amounted to legal conclusions, which are inadmissible.


E.
Maintenance and Cure

In Bloom v. Weeks Marine, Inc., 227 F. Supp. 2d 1273 (M.D. Fla. 2002), a Jones Act employer sought a "maintenance and cure examination" to determine whether the injured seaman was obtaining the proper medical care, even though the employer had by that time ceased paying maintenance and cure.  The court declined such a request, noting that a party to litigation may seek such examinations pursuant to the Federal Rules of Civil Procedure; no authority supported ordering an examination outside of those rules.  The court distinguished others cases which allowed employers to obtain corroboration of the need for care prior to paying maintenance and cure.


When two doctors reach conflicting conclusions as to whether the seaman has reached maximum medical improvement, the employer must err on the side of the seaman and continue maintenance and cure payments.  Gorum v. Ensco, 2002 WL 31528460 (E.D. La. 2002).  Nevertheless, an employer's failure to pay maintenance and cure after a doctor concludes the plaintiff has reached MMI does not entitle the seaman to attorney fees, at least where the doctor making that determination is chosen by the seaman.

Although not new, an employer's recent attempt at forcing a plaintiff to litigate maintenance and cure issues in federal court instead of the state court where the seaman filed suit, was rejected.  R&B Falcon Drilling USA v. Crosby, 2003 WL 145532 (E.D. La. Jan 17, 2003), dismissed the declaratory judgment action filed by the employer on the same day that the plaintiff filed his Jones Act suit in state court seeking, among other damages, maintenance and cure.



F.
Wrongful Discharge


Joining other courts reaching similar conclusions, Zbylut v. Harvey's Ioaw Mgmt. Co., __ F. Supp. 2d __, 2003 WL 1227991 (S.D. Iowa, 2003), granted summary judgment on a seaman's claim that he was constructively discharged for complaining to his supervisors about alleged violations of Coast Guard regulations on board the casino boat.  The district court noted that case law recognizes an exception to the at-will employment relationship of seamen only when they are terminated for asserting their rights under the Jones Act.  A seaman who finds safety violations can complain to the Coast Guard, but they have no private right of action for an employer's retaliation absent a congressional act.  Additionally, the court followed Iowa precedent finding maritime law had not pre-empted state law wrongful discharge claims, but concluded that the plaintiff had not proven constructive discharge as required by state law. 

III.
LHWCA

An employer was the "last employer" responsible for the decedent's entire award of benefits arising from death attributed to mesothelioma, even though the medical condition may have existed before the employment with the last employer (due to the latency period of the disease), and even though the duration of the employment with the last employer may not have been of sufficient duration to cause the condition.  New Orleans Stevedores v. Ibos, 317 F.3d 480 (5th Cir. 2003).  Under the "last exposure rule," so long as the conditions of employment are "of a kind" that produces the occupational disease, the last employer is liable for the full amount of the award.

A barge owner was entitled to summary judgment against a longshoreman who claimed that the design of the open hopper barge caused him to fall into the hopper of the barge and injure himself.  In re Complaint of Kirby Inland Marine, L.P., 241 F. Supp. 2d 721 (S.D. Tex. 2003).  The longshoreman alleged that the open hopper design was not reasonably safe, and therefore the barge owner violated its duty to turn over to the stevedore a barge in such condition that an expert and experienced stevedore would be able by exercising reasonable care to carry on the cargo operations.  Because the hopper design was open and obvious, and the longshoreman could have avoided the alleged danger by being more careful in his footing, the barge owner bore no responsibility for the accident.


In White v. Bayou Fleet, Inc., 2003 WL 715754 (E.D. La. 2003), an electrician who was assigned to repair equipment aboard a ship slipped in a water puddle on a permanently moored barge he was walking across after leaving the ship en route to shore.  He sued both the ship owner and the owner of the docking facility where he fell.  The court granted summary judgment in favor of the ship owner, noting that the ship owner was not the Jones Act employer and did not owe a duty to provide safe egress.  Analyzing the liability under §905(b) of the LHWCA, the court concluded that the ship owner breached no duty to the ship repairer.  Regarding the dock owner, the court concluded that the negligence claim by the plaintiff fell outside of the court's admiralty jurisdiction, in that the barge used as a docking facility was not a vessel in navigation.  Because plaintiff alleged facts disputing that the barge was reasonably safe, it denied the dock owner's motion for summary judgment.

IV.
Limitation of Liability

The Eighth Circuit issued a significant ruling this year limiting the locale where a petition seeking limitation of liability can be filed.  In In re Mike's, Inc., 2003 WL 183796, 317 F.3d 894 (8th Cir. 2003), a Jones Act seaman sued his employer in state court in Illinois.  The employer then filed a timely petition seeking limitation of liability in federal court in Missouri.  The seaman moved to dismiss the limitation petition on the ground that federal rules require that, once suit has been filed in state court, a limitation petition can only be filed in the district encompassing that state court.  The venue provisions in Supplemental Admiralty Rule F(9) allow suit in any district where the vessel may be if no suit against the vessel or its owner have been filed, but if the vessel or its owner have been sued, then venue is proper only "in any district in which the owner has been sued . . . ."  The district court dismissed the limitation petition, agreeing with the seaman that, because he already instituted litigation in Madison County, Illinois, venue of a limitation petition would only be proper in the Southern District of Illinois.  In dismissing the suit, the district court also refused to transfer the case to federal court in Illinois.


The shipowner appealed, arguing that the venue provision cited only applies when the underlying suit is filed in a federal district court; the venue provision referring to the district where litigation has been filed did not apply where the underlying litigation was filed in state court.  Although the appellate court considered this argument "appealing" it declined to read such a narrow definition of "district" into the venue rule.  Accordingly, once litigation is commenced, whether in state or federal court, a limitation action may be filed only in the federal court where that underlying litigation was filed.


Regarding petitioner's argument that the case should have been transferred rather than dismissed, the appellate court concluded that transfer is discretionary and not mandated.  Because petitioner made what appeared to be a strategic decision to refute the seaman's venue argument rather than seek transfer, the district court did not err in dismissing rather than transferring the case to Illinois.  Because the case was dismissed rather than transferred, another limitation action in Illinois would have been untimely, so that petitioner was precluded from seeking limitation in any federal court.

Noting a split among the circuits, a federal court in Texas refused to lift the stay in a Limitation of Liability action because less than all claimants submitted the requisite stipulations.  The claimants in the case of In re Complaint of Kirby Inland Marine, L.P., 237 F. Supp. 2d 753 (S.D. Tex. 2002), included not only the injured longshoreman, but other potentially liability parties, who had filed claims against the tug owner/liability petitioner.  The longshoreman provided the court with stipulations that would have allowed him to proceed with his case in state court, including the stipulation that he would not seek to enforce any state court judgment until the federal court determined issues pertaining to limitation of liability, and the stipulation that claims for attorney fees took priority over the longshoreman's claims.  Because the claims by the other claimants could subject the limitation petitioner to liability in excess of the limitation fund, and because those other claimants made no stipulation that they would not seek to enforce a judgment without further action by the federal court, the stay would remain in force as required by Fifth Circuit authority.  The court noted that the Second and Eleventh Circuits held otherwise.

 A jet skier who struck and killed a person on the Wabash River in Indiana was entitled to seek limitation of his liability.  In reaching the conclusion that the Wabash River was navigable where the accident occurred, In re Petition of Strahle, __ F. Supp. 2d __, 2003 WL 1130258 (N.D. Ind. March 4, 2003), considered a variety of sources, including a guide book on the Wabash River, and determinations of the state Natural Resources Commission, the U.S. Army Corps of Engineers, and the U.S. Division of Hydropower Administration and Compliance.  Additionally, the court reasoned that a jet ski striking a person in navigable waters poses a sufficient potential to disrupt commercial maritime activity to warrant invoking maritime jurisdiction.

V.
Collisions and Allisions


A.
Striking Bridges


The Eighth Circuit broke from the Seventh Circuit in a case addressing the affect of the Coast Guard declaring a bridge an unreasonable obstruction to navigation.  Union Pacific v. Kirby Inland Marine, Inc., 296 F.3d 671 (8th Cir. 2002), involved the Clinton Railroad Bridge, which the Coast Guard had declared an "unreasonable obstruction to navigation" pursuant to the Truman Hobbs Act, 33 U.S.C. § 401, which provides a mechanism to pay for reconstruction costs associated with alleviating obstructions on the inland rivers.  The court in Union Pacific concluded that the Truman Hobbs Act was not intended to prevent accidents, but was intended to decrease the cost of navigation.  Accordingly, a finding that the bridge unreasonably obstructs navigation, as that term is used in the Truman Hobbs Act, does not make the bridge an unlawful bridge, and is not a statutory violation that warrants invoking the Pennsylvania Rule, applicable when one party to an accident violates a safety statute.  Moreover, even though the bridge unreasonably obstructed navigation, the vessel owner was still subject to a presumption of fault under the Oregon Rule, which presumes fault when a moving vessel strikes a fixed object.  Although the vessel is subject to that presumption, it can introduce into evidence at trial the Coast Guard's findings and order to alter the bridge issued pursuant to the Truman Hobbs Act.

In Grosse Isle Bridge Co. v. Amer. SS. Co., 302 F.3d 616 (6th Cir. 2002), bridge operators knew from recent communications that the defendant's ship would soon be approaching the swing-span bridge.  At the appropriate time, the ship signaled the bridge to open, and continued ahead.  After passing the point of no return, the ship realized that the bridge was not opening, and began backing the engine, which caused the ship to lose its alignment with the bridge span.  Four minutes later, after abandoning any hope of navigating the bridge, the captain dropped anchor, but the ship failed to stop and ultimately struck the bridge.  The bridge sued for damage, but the district court found the bridge entirely at fault.

On appeal, the circuit court agreed that the bridge was at fault, noting that ships have the right to proceed toward a bridge after giving the appropriate signal, notwithstanding the Coast Guard regulation requiring the ship to await acknowledgement from the bridge tender before proceeding.  33 C.F.R. 117.15(a)(1).  However, even though the ship was in extremis through no fault of its own due to the bridge failing to open, the captain was negligent for not recognizing for four minutes that it should have dropped anchor.  The appellate court remanded for apportionment of fault.  Curiously, the court did not explain how the accident could have been avoided by dropping anchor sooner, because the ship had, as the court found, passed the point of no return when the danger first became apparent. 


The plaintiff in City of Chicago v. M/V Morgan, __ F. Supp. 2d __, 2003 WL 938367 (N.D. Ill. 2003), prevailed in its claim against the boat that struck the bridge, causing damage to electrical cables on the bridge piers.  However, the court found the bridge contributorily negligent in failing to maintain a rub timber that would have prevented the damage, even though the bridge permit required no such timbers.  The failure to maintain those timbers resulted in apportioning 50% fault to the bridge owner.



B.
Hitting Unlit Objects

In Simmons v. Wichita River Oil Corp., 2002 WL 31098544 (E.D. La. 2002), the owners of a well head in a bay in Louisiana were not liable for injuries arising when a boat slammed into the well head at night.  The Coast Guard required lights on well heads in that area only when those structures were in water with a depth greater than three feet.  Because this well head was in shallower water, the Coast Guard required no light.  Noting Fifth Circuit precedent holding that the standard of care is established by applicable Coast Guard regulations, if the statute is intended to protect against the risk of harm that occurred, and the plaintiff is within the class of persons those regulations were intended to protect, the court granted summary judgment against the plaintiffs.

Similarly, the owners of an unlit pier, the location of which was reflected on official navigation charts, were not responsible for an accident wherein a pleasure boat operated at high speed struck the pier on Lake Pontchartrain at night.  In Shofstahl v. Bd. of Comm. of Orleans Levee Dist., __ So. 2d __, 2003 WL 253980 (La. App. 4th Cir. 2003), the court agreed with the trial court, which had granted summary judgment for the pier owners, that neither the Corps of Engineers nor the Coast Guard had imposed any lighting requirement on the pier, and no statute or case law supported plaintiffs' argument that the owners were obligated to light the pier.  Moreover, because the operator of the boat violated several navigational rules, including the operation of his boat at an unsafe speed, his negligence was the sole proximate cause and/or the superseding cause of the allision.  "A fixed object does not cause an accident simply by 'being there.'"


C.
Barge Breakaways

In American River Transp. Co. v. Paragon Marine Serv., Inc., 213 F. Supp. 2d 1035 (E.D. Mo. 2002), which resolved the St. Louis harbor barge breakaway occurring during the "Pilots Agree" strike, the court applied not only the Louisiana Rule to presume fault on the part of the fleeter from which the first barge broke free, but also applied the law of bailment and res ipsa loquitur in finding fault on the part of that upstream fleeter.  The district court rejected the claim that saboteurs caused the breakaway, but held that, even if the barges had been deliberately set free, the fleeter was obligated to take reasonable measures to prevent such criminal acts, which it had not done.

VI.
Suing the Government

Passengers injured when a boat capsized could not hold the Coast Guard liable for an improper inspection of that boat.  Smith v. United States Coast Guard, 220 F. Supp. 2d 275 (S.D.N.Y. 2002)  The plaintiffs claimed that the Coast Guard was obligated by regulation to undertake specific inspections, but the district court disagreed, noting that the regulations provided the inspecting officer with latitude in the manner in which the standards were assessed, and in waiving portions of the inspection should the nature of the operation warrant.  Given that the Coast Guard could make independent policy judgments during the inspection process, the inspectors were immune from suit by virtue of the "discretionary function" exception to the Suits in Admiralty Act, 46 Appx. U.S.C. § 742.


Similarly, a vessel owner and operator could not impose liability on the Corps of Engineers or the National Oceanic and Atmospheric Administration for failing to accurately depict the harbor's depth on a nautical chart.  Limar Shipping Ltd. V. United States, __ F.3d __, 2003 WL 1479218 (1st Cir. 2003), involved the grounding of a ship in Boston Harbor, allegedly because the Corps failed to properly sound the floor of the harbor, and NOAA therefore provided inaccurate data on its navigation chart.  Because the manner of surveying by the Corps and the use of the Corps data by NOAA were discretionary functions, the government was immune from any liability.  Moreover, the court held that mariners may not reasonably rely solely on a year-old nautical chart because of the "constant possibility that silting or other events may alter the depth of the harbor at any given point."

Finally, the Coast Guard avoided liability when a boat struck a submerged portion of an aid to navigation.  The visible portion of a day beacon was reported missing, and the Coast Guard failed to mark the submerged portion of it, or even realize that it posed a hazard, before the plaintiff's boat struck it.  Because the decision to allocate resources to that effort, as opposed to other priorities, involved the exercise of a discretionary function, the government was entitled to immunity for that alleged negligence.  Smith v. United States, __ F. Sup. 2d __, 2003 WL 1205697 (D. Md. 2003)

VII.
Carriage of Goods


A district court properly granted summary judgment in favor of a ship owner in a suit by the owner of cargo.  The plaintiff in Eagle Import & Export, Inc. v. American President Lines, Ltd., __ Fed. Appx. __, 2003 WL 264746 (6th Cir. 2003), asserted cargo damage, but was unsure whether the damage occurred before or during transit.  The ship owner moved for summary judgment on the grounds that the suit had been filed more than one year after the damage, which exceeded the one-year statute of limitation in the Carriage of Goods by the Sea Act, 46 U.S.C. §1303.  The plaintiff contended that the damage may have occurred during loading, in which event the Harter Act, 46 U.S.C. §§190-96, which contained no statute of limitations, would apply.  The court found this argument conjecture, and accordingly dismissed the suit.

VIII.
Wrongful Arrest of a Vessel

A party claiming to have a lien against a vessel that undertook to have that vessel arrested was liable to the vessel for the wrongful arrest, because the lien holder had actual knowledge of the "prohibition of lien" clause when it undertook the ship's arrest.  Pace Shipping Serv. Network v. M.V. Ocean D, 2003 WL 1733538 (E.D. La. 2003).  "When a party has actual knowledge of a no-lien clause, yet continues to seize the vessel, that seizure raises to the level of 'bad faith, malice, or gross negligence.'"  The court awarded the ship owner its attorney's fees, but concluded that other damages allegedly resulting in delays while in the Marshal's custody had not been proven by the ship owner.

IX.
Insurance


Reliance Natl. Ins. Co. v. Hanover, __ F. Supp. 2d __, 2003 WL 716533 (D. Mass. 2003), represents another case illustrating the danger of a ship owner withholding information about the vessel from an insurer.  When the purchaser of a sail boat became aware of problems with the engine and mast that required repair, he was obligated to promptly notify the insurer.  Under the doctrine of uberrimae fidei (utmost good faith) applicable to marine insure contracts, an insured must notify the underwriter of "all facts material to a calculation of the insurance risk," even if those facts are not directly inquired into by the insurer.  Regardless of whether the breach of this warranty by the ship owner materially increased the risk of loss or not, failure to comply with the warranty of seaworthiness required by the insurance contract allows the insurer to void the contract at its inception, obligating the insurer to merely refund the premium.  In Hanover, the insurer avoided all liability for the fire that ensued while transporting the sail boat for repairs.
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